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Abstract

While corporations often develop theictivities in territories affected kponflict
or authoritarianismhuman rights abuses in which companies are involved in such
contexts are not usually conceptualised as part of transitional justice programmes.
Instead, transitional justice has been tiadally focused only onStatesponsored
violence. Similarly, transitional justice programmes have ignored violations of economic,
social and cultural rights, largely focusing on breaches of civil and political rights and
bodily integrity violations. Giventhat economic actors, such as multinational
corporations, gather more power and strength and the division beStateand nor
Stateactors under international law is eroded, transitional justice is being forced to
address corporatelated human rightgiolations. Furthermore, recognising the role of
all actors and the whole spectrum of human rights violated in such contexts is crucial to
properly address the root causes of violence and conflict, as well as to contribute to

sustainable and positive peace

This thesis exploetheoretical and practical challenges of including corporate
accountability for human rights abuses in transitional justice processes, as well as
discussingthe suitability of addressing economic, social and cultughts violations
within the existing transitional justice mechanisiFsally, thiswork aims to provide a
critical assessment on those issues through the lens of a real case study: the Argentinian

transitional justice process.

Resumen

Es comun que las corporaciones desarrollen sus actividades en territorios
afectados por conflictos o regimens autoritarios. Sin embargo, los abusos contra los
derechos humanos en los que las empresas estan involucradas en tales contextos, no se
conceptualian generalmente como parte de los programas de justicia transicional.
Tradicionalmente, dichos programas han concentrado sus esfuerzos en las violaciones
causadas por los Estados. Asimismo, la justicia de transicion histéricamente no ha
prestado atenciéa las violaciones de los derechos econdmicos, sociales y culturales,
centrandose principalmente en abusos de los derechos civiles y politicos y en violaciones

relacionadas con la integridad fisica. Dado que los actores economicos, como las



corporaciones nitinacionales, gozan en la actualidad de mucho poder poder e influencia,

y la division entre actores estatales y no estatales bajo el derecho internacional esta siendo
erosionada por este motivo, resulta oportuno y necesario que la justicia de transicion
aborde las violaciones de los derechos humanaes las que las empresas estan
involucradasAdemas, reconocer el papel de todos los actores y el espectro completo de
los derechos humanos violados en tales contessodtacrucial para examinar de manera
adecuada las causas profundas de los conflictos, asi como para contribuir a una paz

positiva y sostenible.

Esta tesis explora los desafios teoricos y préacticos de incluantiicion de
cuentas a las empregasr abusos de los derechos humanos en los @®desjusticia
transicional, asi comexaminala idoneidad de abordar las violaciones de los derechos
econdmicos, sociales y culturales con los mecanismos de justicia de transicion existentes.
Por ultimq este trabajo tiene como objetivo proporcionar wauacion critica sobre
dichos temas a través de un caso de estedioel proceso de justicia transicional en

Argentina.

Abstract

Bedrijven ontplooien vaak hun activiteiten in gebieden die zijn getroffen door
conflicten of waar autoritaire regimes heersen. Toch worden mensenrechtenschendingen
door bedrijven in dergelijke contexten zelden geconceptualiseerd als onderdeel van
transitcmal Justice programmaédés. Traditioneel
gericht op door de staat ondersteund geweld. Tegelijkertijd hebben transitional justice
programma’s schendingen van economische, sociale en culturele rechten veeleer links
laten liggen en zich grotendeels gefocust op schendingen van-temgmlitieke rechten
en schendingen van de lichamelijke integriteit. Gezien economische actoren zoals
multinationale ondernemingen meer macht en invloed verkrijgen en de scheiding tussen
Statdijke en nietStatdijke actoren onder internationaal recht wordt uitgehold, wordt het
veld van transitional justice gedwongen om zich ook te richten op bedrijfsgerelateerde
mensenrechtenschendingen. Bovendien is het cruciaal om de rol van alle estbetn
hele spectrum van geschonden mensenrechten in dergelijke contexten te erkennen om de
grondoorzaken van geweld en conflicten grondig aan te kunnen pakken en bij te dragen

aan duurzame en positieve vrede.
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Dit proefschrift onderzoekt de theoretisclesm praktische uitdagingen om
verantwoording door bedrijven voor mensenrechtenschendingen te integreren in
transitional justice processen, alsook bespreek het de geschiktheid van de bestaande
transitional justice mechanismen voor het behandelen van ecahemnisociale en
culturele schendingen. Tot slot, beoogt dit werk een kritische beoordeling van deze

uitdagingen te maken aan de hand van een case study over het Argentijnse transitional
justice proces.
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INTRODUCTION

Background

Countries affected by armed conflict and authoritarian regimes have frequently
suffered from gross human rights violations. On their road to alpesitive peace
afterwards, Statassually pass through a periodtdnsitionin which political and social
changes take place, so the rule of law, democracy, and human rights protection and
respect can flourish. These achievements would also definitely contribute to protecting

international peace and security. In such contexts, transitional justice comglaynto

The focus of transitional justice has progressively expanded from human rights
accountability in democratic transitions to a broader conception of transition, involving a
variety of legal regimes, mechanisms and justice theories. While the fielhsitional
justice now constitutes a set of studies that involve a wide range of discibiises,
primary goal is still to address the legacies of past violence and human rights abuses and
contribute to reconciliation through accountabififfransitinal justice strategies were
not originally conceived as a tool to achieve peace, but rather they were designed to
stabilise social relationSHowever, this does not mean that they did not contribute to
peace processésndeed, the aims of transitionalsfice have shifted from their earlier
accountability goal to the goal of building and preserving pgaberefore, it has been

shown that transitional justice possessesacebuilding function§ Peacebuilding

1 Such as law, anthropology, political science, development studies, economics, education, ethics, history,

phil osophy, psychology and sociology. See for insta
and the State oFfeld®Thelntérrfatoral Jdudnal of TranifibnahJustjoml. 3, issue

1, 2009, pp.b27.

2See for instance, Freeman, M. , 6Transitional Ju
Complicationsd, Mani toba Law J-d16y RohtArrjaza, Nv antl . 28, n
Mariezcurrena, J.,Transitional Justice in the TwenBjrst Century: Beyod Truth versus Justice

Cambridge University Press, 2006, p.2.

De Grieff, P., OAlgunas refl exi oneAnuaicdeDeccahode!|l des a
HumanosCentro de Derechos Humanos de la Facultad de Derecho de la Universdadilé 2011, p.

39.

41n fact, there is no lonterm sustainable peace that does not redeem claims of jlisiite.

5 See Teitel, R., Transitional Justice Genealdtprvard Human Rigts Journa) 2003,vol. 16, p. 80.

6 See for instance, Sriram, C.La@&iaGodos, J., Herman, J., and Masfntega, O. Transitional Justice

and Peacebuilding on the Ground. Victims andcE® mb a t Routlédged2013. See also, Peacebuilding
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initiatives aim to promote sustainable peacd eover a wide range of multidimensional
tasks, ranging from the disarming of warring factions to the rebuilding of political, social,
economic, and judicial institutiong. While analysing the whole spectrum of
peacebuilding measures is beyond the scdpthis thesis, this author assumes that
transitional justice initiatives can be framed within the general field of peacebuilding.
Therefore, the final and loAgrm aim of transitional justice would be facilitating the road
to achieve sustainable and postpeace.

According to Galtung, the notion of positive peace implies not only the absence
of violence, but also the restoration of relationships, the creation of social systems which
cover the needs of the population and the constructive resolutiomftittss® The goal
for positive peace is, therefore, to address deeply rooted causes of conflict so that
conditions for violent conflict would be resolv@donsequently, transitional justice
strategies should address the root causes of conflict or nepressl, to this end, it is
fundamental to consider the role of all actors, as well as the whole spectrum of human

rights violations committedf

Corporations often operate in countries affected by conflict or repression.
However, their involvement inhuman rights violations has not been usually
conceptualised as part of transitional justit&his is largely explained by the fact that

transitional justice has been traditionally focused ®tatesponsored violence.

initiative, 6Transitional Justice:6, Tr3ankdhri wanray
Available at http://www.peacebuildinginitiative.org/indexfOe6.html?pageld=1883# ftnccessed 2
February 2018.

2] Qu(

’'See UN Peacebuilding Support Office, 6Peacebuil di ng

http://www.un.org/en/peacebuilding/pbso/pbun.shaotessed 2 February 2018.
8 Galtung differentiates between negative and positive peace, arguing that the first one simply refers to the

absence of violence, as something negative/undesirable which has stopped. He also States that peace theory

is intimately connected not only with conflitteory, but equally with development theory. See Galtung,
J., Theories of Peace. A Synthetic Approach to Peace Thinkiteynational Peace Research Institute,
1967, pp. 127. Available at
https://www.transcend.org/files/Galtung_Book unpub_Theories_of Peace_ A_Synthetic_Approach_to P

eace_Thinking_1967.pdéccessed 2 February 2018ee also for a brief analysis Galtudg, , 6 Vi ol enc e,
Peace, and Peace Researcho, in Jou®lnal of Peace R
See for i nstance, Sandol e, D. J. D., 0Typol ogy6é6, [

Conflict: From Analysis to Interventioi€ontinuum, 2003, pp.345.
10 |ncluding norState actors such as corporations and ESCRs violations.

UMi chal owski, S., 01 nt r odGQoporateAcéountalility in¥he Cdntext af ws k i

Transitional JusticeRoutledge, 2013, p.1
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Nevertheless, recognising the role lofisiness in those situations of conflict and
repression is crucial to properly address the root causes of violence and the possible links
of complicity in human rights violations. Private economic actors, and particularly
multinational corporations, todagnjoy unprecedented power and influence and the
division betweenState and nonrState actors under international law is eroded.
Consequently, transitional justice is being forced to address corpelatied human

rights violations in such circumstances.

Indeed,Statesare no longer the only actors involved in human rights violations,
particularly in conflictaffected areas or countries under authoritarian regimes. These
other norStateactors, including corporations, may operate in ways that significantly
i mpact on individual sé6 enjoyment of human r
have been involved have frequently enjoyed impunity. Corporate accountability for
human rights abuses has been left normatively undetermined at international level.
Debat s around whether to penalise the comp:
corporation itself are still open. While individuals may be prosecuted and punished, this
can have little effect on the corporate behaviour, which could continue its misconduct.
Proseuting individuals therefore may not deter the behaviour of the corporation as a
whole. Conversely, prosecuting a corporation may not deter an individual's criminal
conduct. Thus, although a parallel approach to this issue would be necessary, this author
agrees with Ramasastry that penalising the company itself may provide a greater deterrent
for corporations than the isolated prosecutions of individdaewever, as this work
specifically analyses in chapter three, holding corporations accountableessydask.

For the purpose of this thesis, the tei
obligation to 6éanswerd, implying th® condit
12 |pid. p.2.

BRamasastry, A., O6Corporat e Coifpekammatianyf.forcEdrlaban Nur e mb
cases and their i mpact on t heBerkelepdourraliotgternatbnalMul t i nat
Law, vol. 20, issue |, 2004, p.96.

“Seeforinkance, Noal kaemper, P.A., and Curtin, D., 6éCor
and Eur op RetharlandsaYedrhook of International Lavwol. 36, no.1, 2005, pp-30; Kool.,

R.S.B., 6(Crime) Victimsd CogmredesthtLavoRevieywdlhl®, Emer gen
no. 3,2014,pp.126. However, as Brun®e notes, Onotwithstandi
international |l awyer s, the concept of fiaccountabili
Brunnée , J.,6l nternational |l egal accountability throu

Netherlands Yearbook of International Lawel. 36, no.1, 2005, p.22.

21



Similarly, o6édresponsibilityd ihemaasnggivern hr ough
to it in Public International Law. Thus, t
wrongful conduct according to international law on responsibifit€onsequently,

responsibility refers to secondary norms through which corporatans be held

accountable for breaches of the primary notfisi k ewi se, the term 01 i a
refer to cases in which accountability for human rights abuses can be demanded by legal

means, and therefore, litigated in the corresponding cburts.

Progressive developments in the field of business and human rights, such as the
adoption in 2011 of the UN Guiding Principles, are increasingly addressing corporate
accountability concerns. In fact, the UNGPs recognised that corporations are more likely
to beinvolved in human rights violations in those higbk situations, although they do
not specifically refer to transitional justice processes. As pointed out by Sandoval and
others, the UNGPs provide a window of opportunity for linking corporate accolitytabi
with transitional justicé® Furthermore, with the endorsement of the UNGPs, the Council
provided the first authoritative guidance on how companies should meet their human
rights responsibilities. In conflict settings, the UNGPs (Principle 7) recommdrigh
standard of care because of the greater risks, which is intimately connestagtéo d ut y
to protect® However, it is precisely under armed conflicts tBtdtesmay be unable to
provide a high level of protection, generally due to the lackifettve control of the
territory. Equally, gross human rights violations do occur in the contexts of oppressive
and authoritarian regimes, where many challenges also arise regarding corporate

accountability.

This thesis will not discuss or refute thentral and primary role dbtatesas
subjects of international law and as key actors in transitional justice processes. However,
this study seeks to find craesstting elements of corporate accountability for human

15 Responsibilitthusprimarily refers to the substantive aspect of having to acteditig.

By contrast, the term O6obligationd refers to the pi
17 This term will be mainly used at section 3 of this chapter, regarding domestic criminal law and civil law

of remedies regimes. attaching legal seguences to unlawful behaviour, thereby implying a legal

obligation to provide for redress

®¥sSandoval, C., Filipini, L., Vidal, R., o6Linking T
Michalowski, S. (ed.)Corporate Accountability in the Camtt of Transitional Justigep. cit, p. 25.
®“Mares, R. , 6Corporate and-A$Sfatce¢ e Rerdipdmsiodfi | i ti es

International law vol. 83, no. 3, 2014, p.298.
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rights violations and transitional justiclooking for the common ground in which both
areas could work connected. In this sense, although international attempts to regulate
corporate activities have been primarily focused on multinationals/transnational
companies? this thesis will use the coapt of corporations in a general and broad
manner, without distinctions regarding their size or whether they operate at the national
or transnational level, or a®tateor privately owned. Given that corporations are not
primary subjects of Public Interiianal Law, they originally can only be considered as
accomplices of human rights violations, as o8tatesare primary subjects of Public
International Law. Thus, corporate involvement in violations of international human
rights law is generally categedd as complicity® In addition, this author departs from

the premise that every single transition is unique and shaped by its particular political and
social context. While past measures and mechanisms could inspire and be used in future
transitional juste processes, they will finally have to be tailored to the specific country

in which they operate. Otherwise, the effectiveness of transitional justice mechanisms
would be probably undermined by the different and specific situations which they could

be daling with.

The economic and social dimensiitransitional justice has been largely ignored
in favour of traditional emphasis on violations of civil and political rights. Socioeconomic
elements of conflict or authoritarianism have been traditionallggated to the
background issue€.Socioeconomic grievances however often appear as relevant aspects

to the past violent dynamics, so considering them can potentially provide a deeper

20 Multinationals or transnational corporations are characterised by being based or registered in one country

but having affiliates or dog business in other countries, so they have a transnational character in their
operations. In fact, the UN Human RighBouncil resolution to elaborate an international binding

instrument is intended to regulate this sort of business entities. See Human Rights Council,
A/HRC/26/L.22/Rev.1, 25 June 2014, p.l, footnote 1. Available héfps://documentslds
ny.un.org/doc/UNDOC/LTD/G14/064/48/PDF/G1406448.pdf?OpenEleacudsed 2 February 2018.

21 Some authors, such as Clapham, argue thaStaie actors do already haveeimtational human rights

obligations, but there is still a lack of academic consensus. See for instance, , Claptumah Rights
Obligations of Non State Actgrs Ox f or d Uni versity Press, 2006; Cl aphe

for NonStateActorssWher e are we now?8 i n L aDoiognhPeazd tieeRjghtsF . |, and
Way: Essays in International Law and Relations in Honour of Louise Arltersentia, 2017.
25ee for instance, Shar p, D. N. , 60Addressing Econom

PositivePeace Paradigm for Transitional JustiEerdham International Law Journalol.35, 2012, p.

780; Calvet Martinez, E., 'La exigibilidad de los derechos econémicos, sociales y culturales en situaciones
de postconflicto y en procesos de justicia transicional’, in Bonet Pérez, J. and Alija FernandetaR.A.,
exigibilidad de los drechos econdmicos, sociales y culturales en la Sociendad Internacional del siglo XXI:
una aproximacion juridica desde el Derecho internacipridhrcial Pons, 2016, p.199.
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understanding of the root causes of conflict, as well as helping toerd¢lde chances of

recurrence in the futurd.While early transitional justice processes mainly focused on

criminal prosecutions for bodily integrity violations, it has been shown/demonstrated that

these violations of civil and political rights (herein CPRse intrinsically linked to

violations of economic, social, and cultural rights (herein ESCRs$)deed, the
consequences of the latter violations can be infringements on the most basic rights, such

as the right to life. Thus, paying attention to thelsments would be desirable for
accountability purposes and to achieve a su
main domain of activity is economic, it cannot be denied that there are essential links

between their activities and the enjoyment 8{ORs.

While using the abbreviation of the usual grouping of economic, social and
cultural rights (ESCRs),ths st udy 6 s i ®n epondmioamnd gocidl ogbtsl s i s
violations. This author is aware of the indivisibility of human rights, including E&SC
However, this approach is based on the assumption that economic and social rights are
most closely aligned to projects of development and they are consequently, often argued
to be outside the bounds of transitional justit€his thesis seeks to revieanalyse and

find out the suitability of such arguments.

Economic and social conditions are frequently linked to human rights abuses,

often constituting a cause, means and/or consequence of conflict and authorit&fianism.

2 Indeed, many conflicts and dictatorial regimes are often fueled by socioecoimusiices, and

frequently involve ESCRs violationSzokeB u r k e, S., O6Not Only oO6Context 06:
Programs Can No Longer 1l gnor e Viop. Litap.d6%r0sseecalso Ec o n o mi
Mufoz Nogal, E. iRan,dibefad,ndesticia Bcxidlas reVueltas pdpulares de Tunez y

Egipto v |l a defensa de derechos econ- micostay soci al
exigibilidad de los derechos econdmicos, sociales y culturales en la Sociendaddioteal del siglo XXI:

una aproximacion juridica desde el Derecho internacional, oppi219241.

%Arbour, L., OEconomic and social justice for socief
Lecture hosted by the Center for Human Rigtitd Global Justice at New York University School of Law

and the International Centre for Transitional Justice. New York University Law School, 25 October, 2016.

p.4. A transcription of her speech can be found  abttp:/chrgj.org/wp
content/uploads/2012/07/WPS_NYU_CHRGJ_ ArbeEmal.pdfaccessed 3 February 2018.

»see for instance Schmid, E., and Nolan, A., 606Do I
Soci al Ri ght s i nThéllnternatonat Jouwnal afl Tradsitichdl Justjeed.,27, no. 3,

2014, pp. 36B82;seealso Szokur ke, Sy ,600NmteXOnd: Why Transitional
No Longer Il gnore Violati onTexavliternktionalinawdoucnalal.@ Soci al
no. 3, 2015, p. 468.

%®Hecht, L. and Michal owski , S., 6 T h eo nk&ad o nJoursi tci cendd
Transitional Justice Network, 2012, p. 1. Full text Available at
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Similarly, the economic lega®f authoritarian regimes and confligtiden societies will
obviously influence the chances of establishing a stable democracy afterwards. As Hecht
and Michalowski noted, economic stability might play an important role for the success
of transitional juste?’ Including the assessment of socioeconomic elements as well as
ESCRs violations as an issue for transitional justice might serve the purpose of
establishing a more comprehensive understanding of the root causes of past human rights
violations, addressg, for instance, the potential links between economic actors (and

even economic policies) and conflict or authoritarianism.

Although the notion of progressive realisation of ESCRs constitutes a key aspect
of State6 obl i gati ons I ne obligatianhs régardiig ESCR$ arée al |
progressive. Insteadtatesalso have immediate obligatioffsin this sense, this work
will take labour rights as reference of inclusion of ESCRs in transitional justice processes,
particularly from the lens of specifialbour rights, namely the right to form and join trade
unions and the right to collective bargain. This selection is based on two main reasons:
on the one hand, becauS&teobligations with regard to these rights can be implemented
immediately, so they arnot originally subject to progressive realisafidand they do
not require significanStateinvestment or resources to allow their enjoyment; on the
ot her, because | abour rights are certainly
activities, due to the intrinsic relationship between labour and capital. As the primary

domain of activity of companies is economic, links between their operations and the

https://www1.essex.ac.uk/tin/documents/Theeconomicandsocialdimensionsofadcedsed 3 February

2018.

27 bid. p.4.

28 The Committee has clearly claimed t&aatesalso have immediate obligations such as the obligation to

take deliberate, targeted and concrete steps towards the realization of these rights, the prohibition of
discrimination and the prohibition to adopt retrogressive measures. See Committee on Economic, Social

and Cul tural Right s, gener al comment No. 3 (1990) o
1i5 and 10.

2 See for instance, Committee on EcommBocial and Cultural Rights General Comment No. 3, 14/12/90,

The nature of States parties obligatiofgt. 2, par.1). This comment identified steps that can be taken

i mmedi ately for any | evel of resour cens envtatel abi | i ty
obligations with respect to economic, soci al and cu
The International Journal of Human Rights v o | . 15, no. 6, p.971,; OHCHR, 0
on Economic, Social and Cultural Rht s 6, Factsheet no. 33, 2008, p .
http://www.ohchr.org/Documents/Issues/ESCR/FAQ%200n%20E&CEdfaccessed 4 February 2018.

On the general notioof progressive realisation see Committee on Economic Social and Cultural Rights,

General Comment No. 10, The role of national human rights institutions in the protection of economic,

social and cultural rights, UN Document E/C.12/1998/25 (14 Decemb@) paga. 1.
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enjoyment of economic and social rights are hardly refutable. Undoubtedly, companies
play a ggnificant role in fostering economic progress, which is needed to bring prosperity
and to avoid falling back into instability and, eventually, conflict. However, this cannot
be a reason to barter contribution to economic recovery with immunity from
accoumability. Transitional justice processes should establish mechanisms to discover
and reveal the truth, in order to provide justice and reparations for victims of abuses to
achieve social stability and peaceful societies. Therefore, addressing corporate
acountability and ESCRs rights in transitional justice could potentially enhance and

strengthen the pathway to positive peace.

Research questions and arguments

Whereas corporate accountability and transitional justice have received
significant academic armblitical attention lately, there is hardly any literature exploring
the potential links between them. So far, a significant number of studies have addressed
issues such as corporate human rights obligations and responsitiiliiggust a few
studies e on the specific issue of corporate accountability in transitional justice contexts,
as they have traditionally been studied separdtdijre main purpose of this thesis is to
provide a critical assessment of the issue of corporate accountability arRsESC
transitional justice processes, while exploring the potential key role of business actors in
those contexts.

Following a legal and human rights based approach, this thesis aims to delimitate
the theoretical and practical challenges of includingpaate accountability in
transitional justice processes through the existing mechanisms, as well as to provide
specific conclusions to deal with those challenges and desirable outcomes. Similarly, this

study would like to provide some reflections arouralghitability of considering ESCRs

30 See for instance, Clapham, Auman Rights Obligations of Non State Act@sford University Press,

2006; Clapham, A., O0HumStateARIt phtss QOuhleirgatairen svef ;mro wkRd]
F., and Larocque, FQoing Peace the Rights Way: Essays in International Law and Relations in Honour

of Louise Arbour] nt er senti a; Mar es, R. , 0Corporate and St at e
op. cit..

311t should be highlighted the book edited by Sabinehdiowski,Corporate Accountability in the Context

of Transitional JusticeRoutledge, 2013. Articles of this book are the result of two international seminars
entitled O6Linking Corporate Complicity amydf Transiti
Essex (UK) in 2010 and University of Palermo (Argentina) in 2011.
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violations in transitional justice processes, and how this can be effectively implemented.
Conclusions drawn from this work could ideally be adapted and implemented in ongoing

and future transitional justice processes.

The present study seeks to answer one central and primary question regarding the
role of business entities under conflict or authoritarianism and how to properly address
their involvement in human rights violations, particularly ESCRs violations, dureng th

transitional justice process:

0 How International Human Rights Law deals with corporate accountability and
violations of ESCRs in transitional justice processes?

In order to provide an answer to the abowentioned question, the study also

addresses a mber of secondary questions which tackle more detailed considerations:

O«

Are traditional transitional justice mechanisms able to address ESCRs violations
and corporat o fmngofivement? Does this inclusion imply rethinking and adapting

the whole transitional justice paradigm?

(@]

Could specific violations of ESCRs, such as labour rights, be addressed in

transitional justice processes?

0 How can corporations be better held actable for their role in human rights
abuses when a country is making a transition from conflict or repression to peace
and democracy? Through which mechanisms can corporate accountability be

achieved?

O«

Do the remedies/reparations for corporate humansrgbuses need to be adapted

to the special circumstances of the transitional context?
Given that this study aims to tackle real life legal challenges, it analyses these

guestions through the lens of a real case study: the transitional justice process in

Argentina. The inclusion of the case study will certainly provide a practical perspective
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of challenges and expectations derived from the theoretical analysis, as well as better

illustrating how transitional processes can function in practice.

The original contribution of this work is thrdeld. Firstly, connecting and
expanding the framework of transitional justice to include corporate accountability for
human rights abuses. Traditional studies of transitional justice have been focused on
Stae-sponsored violence, so including corporations as relevant actors within transitional

justice initiatives is an innovative approach.

Secondly, this thesis argues in favour of the inclusion of ESCRs in transitional
justice processes. While this authoress that pretending to include the whole spectrum
of socioeconomic issues could undermine the field, including specific ESCRs violations
would significantly and positively influence transitional processes. Which ESCRs should
or should not be addressedllwiltimately depend on the specific context and the
capacities of the transitional justice mechanism concerned. This author concurs with

those who argue that transitional justice can no longer ignore ESCRs violations.

Finally, this work aims to bring sights from the Spanisspeaking scholarly
community to the Engliskpeaking one, examining the evolution of the transitional
justice process initiatives in Argentina from its early days to date. There are many studies
analysing the transitional justiceqmess in the country, but mainly from the perspective
of political science, sociology and criminal law. The originality of this work is the focus
on ESCRs violations and corporate involvement under the last Argentinian dictatorship
and how these issues leabeen dealt with during the transitional justice process. In
addition, it provides an update of the recent initiatives and challenges adopted in the last

stages of the transitional justice process in Argentina.

Argentina as case study

The soecalledProceso de Reorganizacion Nacioneds established in Argentina
with the coup dé®tat of 24 March 1976 whi ch
de Peron. It would remain in power from March 1976 to December 1983. Although the
country has a long histoof military interventionism in political life, this last regime had

a particular characteristic which set it apart from all previous ones: the nature and
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magnitude of its violent repressiomspired by the national security doctrirgtate
repression wasmployed to neutralize and exterminate the militant opposition while re
founding a model of production based on the violent dispossession of wétkers.
Consequently, workers, and specifically their union representatives, were one of the main

targets ofStak repression.

The pursuit of nediberal economic policies and austerity measures has been
found to be closely linked to human rights violatidhgjorkers and their trade union
representatives being one of the main targets identified in most Latin Aameniditary
regimes in the 1970s, and particularly in Argentihi&epression in this sense was
perpetrated in two main ways: through restrictive labour laws and practices, such as
norms banning strikes and intervening trade unfémg)ich also affected theght to an
adequate standard of living; and through thecalted State terrorism,*® by which
workers and activists were arbitrarily arrested and were often the subject of forced
disappearance. Today, these practices are considered responsible foryathagac
profoundly affected the development of workers and trade union movements in the
subsequent years in Argentirguppression of rights and the disciplining of the working
class were thus conceived as necessary means for imposing a distinctly neolibera

economic plan, committing massive human rights abuses on their way to achieve its

objectives.

®2Verbitsky, H. and Bohoslavsky, V., élntrieucti ono,
Economic accomplices to the argentine dictatorship. Outstanding ,déatabridge Uiversity Press,

2016, p.8.

33 On the other hand, orthodox communist practices such as those implemented in Cambodia under the last
dictatorship showed a different way in which economic policies are directly involved in human rights

violations. The Khmer Rage regime nationalised all natural resources and implemented a high quota for

food production, which led Cambodia to one of the worst famines in recent history. See Hecht, L. and

Mi chal ows ki , S., 6The Economic adéagpb.cihp &4 al Di mensi on:
34 See for instance, PieBer | i n, D. , 6Political Repression and
Argentinadbé6, Comparative Political Stwudies, vol .16,
35Which also affected the right to an adequate standard of livingctnafa consequence of the economic

and repressive policies, workersd wages were 40% de
whi ch has been considered as a new form of forced |
and Economic anddgial Human Rights: A case study of Argentina, X958 8 Buian Rights Quarterly

vol. 8, 1986. p.256.

%_Literature have used various terms to refer to St a
terrori smb, oOdirtgndvar®l lorofithematoirepireésdi and ref
which citizens were subjected to human rights violation, practised massively by the Stéte ir&ta&nce,

IACtHR, La Cantuta v. Peri006, para. 61 (c) {cthe separate concurring opiniohJudge A.A. Cancado

Trindade, para. 12); IACtHRoiburu et al. v. Paraguay006, parasté and 72.
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While the transitional justice process in Argentina has been already significantly
documented, studies so far have been mainly focused on violations refated t
disappearances and other bodily integrity crimes committed [Stétearmed forces. It
has been only recently that the attention was redirected to civil accomplices, particularly
economic ones, which actively supported and benefited from the repneggive. It has
been shown thai pattern of collaboration existed between certain corporations and the
repressive forces to exercise the repressive power against wankéne field of
factories®’ Only a few studies to date have addressed corpamatdvement in the
Argentinian dictatorship, mainly from the perspective of crimes against huri&igt
is the main reason why the present study aims to connect corporate accountability and
transitional justice through the case study of Argentina, waitharticular focus on
violations of ESCRs, namely labour rights and the freedom of association in this

context®®

Furthermore, the selection of Argentina as a case study responds both to
theoretical and pragmatic reasons. Argentina is generally consalezgibnal and global
protagonist in transitional justice. Since 2006 when criminal trials were reopened, more
than 2,700 people have been charged with crimes against humanity and nearly 800 have
been convicted® Similarly, Argentina could be the paradigaf transitional justice

innovation, specifically with regard to corporate complicity. To date, Argentina has used

%6 Responsabilidad empresari al en delitos de |l esa hi
terrorismo de Estadobd, ifeociim Nationay dell Sistema EAcgéntinadleor p or I
Informacién Juridica, 2015, p.2. Available at http://flacso.org.ar/wp
content/upbads/2017/03/Responsabilidathpresariabn-delitosde-lesahumanidadl.pdf accessed 5

February 2018.

38 |bid.

39 While freedom of association is expressly recognised in article 22 of the International Covenant on Civil
and Political Rights (ICCPR), it is also within the ambit of article 8 of ICESCR (see also ILO Convention
No 87 concerning Freedom of Associatiand Protection of the Right to Organise). In the workplace

context, this right is inextricably Ilinked with the
negotiate better working conditions, such as safe and healthy working enviromaments | i vi ng wageso.
“Y“See for instance, 6éJuicio a Ford Argentina por cony
20 December 2017. Available at
https://elpais.com/internacional/2017/12/19/argentina/1513717354 408056ddcdssed 3 February

2018.A f ul | report on the status of proceedings see 06I
delitos de Lesa Huma n iriddedrimenes cintraglahurmanidad, @@Vail&bteo c ur a d u

at http://www.fiscales.gob.ar/wpontent/uploads/2018/01/LestumanidadEstadedelas-Causas

2017.pdfaccessed 4 March 2018.
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the largest set of mechanisms to examine the largest number of'dagéstives in this

respect still proliferated until 2015, such asddeption of the law to create a Bicameral
Commission to investigate economic and financial complicity with the dictatorship. What
seems to be clear is that today it is not under discussion the actual existence of corporate
complicity with the military regne, but rather how to properly articulate a collective
response to the injustices perpetrated with that complicity and for the benefit of

individuals or legal persons.

Given that the case study serves as basis to illustrate the theoretical framework
and dallenges examined in section | and I, it has not been included in the title of this
thesis. Other relevant cases such as South Africa and Colombia were also considered as
possible case studies. The selection of Argentina has not significantly changed the
theoretical and conceptual framework of this thesis, but rather it has served to illustrate

what is contained in those sections.

Research methodology

The present study relies on a combination of various research methods. While
deskbased research wdse primary method of data collection, this work also integrates
material collected from a field trip to gentina which took place from 1kne to 15
September 2017. Dedlased research was primarily used in order to identify and study
relevant and updatiditerature in the field of transitional justice, corporate accountability
and human rights law. Literature regarding the case study was mainly collected during
the field trip as it is relatively difficult to access books solely published in Argeftida

in Spanishin Europe.

Given that this thesis aims to explore the potential linkages between different
fields, it was divided into four building blocks in order to deeply study each field before

exploring possible connections. These building blockfitt#e and organise the analysis

of the main subjects, namely Ocorporate ac
“Payne, L.A. and Pereira, G., O6Accountability for
Argentinads Transitional Justice | nopocik,p8i on?6, in Vi
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Otransitional justice and ESCRs6, Ol abour
s t u dBuyilding blocks were drafted in advanaed separately as independent fields but
always with the focus of the research questions. Once this first phase was completed, their

contents were distributed and combined through the six chapters of this thesis.

While using literature from different diglines and a flexible researébcus to
provide a comprehensive approach to the topic, this research is predominantly legal in
nature?? Adopting a multidisciplinary approach in this sense, intends to provide an
overall and integral perspective of the jgalt, as well as to better respond to the research
guestions in an innovative and holistic way for legal scholarship. Therefore, whereas
studying the field of corporate accountability and human rights mostly requires a legal
approach, the area of transita justice demands a more comprehensive approach,
including legal and political sciences, sociological perspectives and even peace studies.
Similarly, an inherent legal approach applies with regard to the ESCRs and the freedom
of association from the labo perspective (trade unions), in order to identify and analyse
the legal framework and the most representative case law related to the topic, both at
international and regional level. Furthermore, this thesis includes approaches of other

disciplines suclas history, political science and international relations.

Methodological techniques employed were again varied. Historical and
sociological analyses were primarily carried out to establish the general framework of
transitional justice and its evoluti@s a field within Public International Law. Similarly,
dogmatic and exegetical techniques were used to delimitate legal boundaries of the
transitional justice process and ESCRs. Furthermore, this work followed a systematic
study of corporate accountabilfigr human rights violations in order to address the issue
of corporate accountability for human rights violations through the existing legal regimes.
Ultimately, synthesis and deduction techniques were used to reach final conclusions and

respond to the search questions of this thesis.

Through the deskased research, this study builds the theoretical frameworks and

the Stateof the art. In addition to primary sources of data such as the texts of international

42 particular legal focus is on Public International Law and International Human Rights Law.

32

r



legal document$? secondary sources have bealso consulted such as works by
scholars, reports from neayovernmental organizations (NGOs) and governmental
agencies, mainly accessed through the University of Seville and University of Antwerp
Library.** Online resources such as the Social SciencesaRes Network (SSRN) and
Google Scholar were essential to this work. In addition, this author has been actively
involved in different research projects and international seminars, as well as in relevant

meetings whosthematicwere related to this thesi.

On the other hand, this work was also broadened with data gathered during a
research stay of three months in Argenfiti@he aim of this field work was, firstly, to
access sources that were not available from Europe and secondly, to conduct semi
structued interviews with relevant actors of the transitional justice prdteShis
qualitative method of research was considered useful to approach highly politicised and
sensitive issues, such as those involved in addressing a violefft Plastmain purpose
of the interviews was to gain a deeper understanding of political, institutional and social
dynamics of the transitional process in Argentina, as well as to interact with scholars there
who worked in this field. It is important to note in this sense tleatrthjority of relevant
facts and data in the field have not been yet processed by the doctrine, so certain relevant
information can only be reached by communicating directly with the protagonists.
However, information collected through the interviews watstreated as hard evidence,
but rather used to understand institutional initiatives and experiences of key informants

who had dealt directly with the events being analysed in this thesis. Such a holistic

43 |nter alia, International Treaties and Conventions, General Comments and case law from the human
rights bodies.

44 As part of the Joint PhD agreement, the candidht two research stays at University of Antwerp,
Faculty of Law from 5 May to 6 July 2016 and from 2 May to 2 September 2018.

4 For instance, the researcher attended to UN Annual Forum on Business and Human Rights in Geneva,
Switzerland (2016); three latnational Conferences on Business and Human Rights celebrated at
University of Sevilla, Spain (2013, 2015 and 2016); GLOTHRO Research Network final Conference on
transnational human rights obligations which took place in Turku, Finland (2014). The hathatso

taken part in a number of research projects such a
econ- mi cos. L2mites y posibilidades en el mar co del
Argentina; or 061 nGPsaimsinessandihuman rights by theeEurapdan Union and its
member Statesd, University of Sevilla, Spain.
“¥Specifically at the Instituto de I nvestigaciones Jl

University of Buenos Aires.

47 A detailed list of interviews can be found in the Annex .

48 See for instance, Yin, R.KGase study research. Design and meth&age Publications. Applied Social
Research Methods Series, vol. 5, Second Edition, 20098p. 7
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approach to the case study has allowed the authgaih a deeper knowledge than one

that can be provided by only employing primary and secondary sources.

Thesis outline

This dissertation is divided into three sections, each one containing two chapters.
The workoés final s t r thecmethodelogyi emnploged,ras mdinl y r e |

sections correspond to three of the building blocks earlier mentioned.

Section one relates to Transitional justice and ESCRs. Since the field of
transitional justice is very broad and complex, chapter one focuses onjuside
theories and mechanisms while chapter two focuses on ESCRs, particularly labour rights,
and its potential inclusion in transitional justice processes. Both chapters identify four
mai n processes, namely Otruthoépnaljusefoed
Transitional justice mechanisms are analysed within the corresponding process where

they belong according to their goals.

Section two discusses the issue of corporate accountability in transitional justice
contexts. Therefore, chapter threxamines the general notion of corporate complicity
for human rights abuses and how corporations can be held accountable for them through
the existing legal regimes. Chapter four provides an analysis about how corporate
accountability can be includedtiransitional justice processes, focusing on the economic
and social aspects of transitions and the role of corporations during those processes. It
also outlines the challenges of including corporations in transitional justice for the field

of business anduman rights, particularly within the framework of the UNGPs.

Section three deals with the case study to better illustrate theoretical frameworks
analysed in previous sections. Chapter five provide an account of the historical, political,
socialandintenat i onal context of Argentinads | ast
the backdrop of the Cold War, a blend of economic crisis, social unrest and polarisation,
and extreme right and lefting terrorism resulted in military regimes being responsible
for massive human rights violations in most Lalimerican countries, Argentina being
one of them. This chapter also focuses on the corporate involvement and economic groups

that directly supported and benefited from represSiegeaction. Chapter sixrpvides
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an account of transitional justice in Argentina since its earliest stages in 1983. It is noted
that three major phases can be distinguished, although a fourth and current stage can be
added from 2015 to date (2018). Different phases and evolutitrarsitional justice

policies have been closely related to the role of human rights organisations and the
development of an international human rights doctrine, as well as the leaderships of
different governments. Through those phases, Argentina usedde range of
mechanisms, including truth commissions, criminal prosecutions, and economic and

symbolic reparations, to come to terms with its violent past.
Final conclusions return to the primary and secondary research questions,

providing them with a rgmnse derived from the principal points analysed through this
thesis.
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SECTION 1T TRANSITIONAL JUSTICE AND
ECONOMIC SOCIAL AND CULTURAL RIGHTS (ESCRS)

|. CHAPTER ONE i Analysing the Transitional Justice paradigm

I.1 Introduction

Societies affected by armed conflict and repressive regimes have frequently
suffered from mass atrocities and gross human rights violations. In the road to achieve
democracy and sustainable peace afterwaBtiesusually pass through a period of
transition in which political and social changes take place in order to build systems where
the rule of law, democracy, and human rights protection and respect can flourish. These
achievements would clearly also contribute to protect international peace anty skecur
such contexts, transitional justice comes into play. As one of the most relevant fields
among peacebuilding measures, it specifically helps to secure a stable democratic future

and peacé?

There are many political and practical issues to be ceresidcarefully when
making a transition from a violent past, some of which come often into conflict with each
ot her . For instance, t he Spanish transitio
dictatorship that it adopted silen¢éor more than thirtyyears for abuses committed
during the civil war and the repressive regitfi&imilarly, during the South African
transitional process, De Klerk's National Party threatened civil war if the African National
Congress insisted on war crime trials againsttapat officials®! As Statescoming out
of conflict or repression usually face legacies of human rights abuses, it is difficult within
this environment to make choices about how to deal with past abuses while at the same

4% Studies have demonstrated thatheiit peacebuilding measures, States tend to relapse into conflict
within five years of the signing of a peace agr eeme
Chall enge of Reduci ng t helodéndcbparnhagénrConsesEimateage of Ci vi |
Paper, 2004.

0 For more information about the Spanish transition, see for instance Rodrigktdedecho a la verdad

en la justicia de transicion espafioklssociacion Espafiola para el Derecho Internacional de los Derechos
HumanosLuarca,2014.

51 For more information about the South African process, see Graybill, Tri8h and Reconciliation in

South Africa: Miracle or Modeld,ynne Rienner Publishers, 2002.
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time engaging in peacebuildingstagi es. Thi s tension is usual
versus justiced dil emma, which reflects how
goalscanb&®Wher eas perpetratorso6 and accompl i ce:
against impunity andhe perpetuation of the sense of injustice, deploying transitional

justice mechanismissuch as trutitelling exercises or criminal processean jeopardize

the fragile peace and democratic procé3gansitional justice processes also face policy

and pratical challenges stemming from the number of those implicated in past human

rights abuses, which would surely overwhelm tinelerconstructionjudicial system in

transition®* Indeed, successor regimes are often engaged in rebuilding political and

judicial institutions, so processing such an important volume of cases associated with past
abuses results in difficulty and high cost in terms of resources. Moreover, a transitional

justice process which does not guarantee a minimum standard of due proce$gts lik

be discredited or politiciset}.

Whil e minimali st conceptions of peace r
organized violence or war and the e¥tremely
minimalist conceptions of reconciliation are linkéal the principle of democratic
reciprocity amongst conflicting partie€sNevertheless, tolerance of political and ethnic
diversity and respect for human rights has been also incorporated in more expansive
conceptions of both notiort§ Ultimately, reconcilation encompasses not only the goals

of stabilizing and legitimating the ne®tate authority, but also the aspiration for a

52 See for instance, Freeman, NNecessary Evils: Amnesties and the Search fstide Cambridge
University Press, 2010. See also Teitel, R.G, Transitional Justiceard Human Rights JournaVol.16,

2003, pp. 7835.

BLeebaw, B. , 6The | rr econciHuadnRights@oaadrigol. 80fno.lr ansi ti o
2008, pp. 104L01.

541bid. p.101.

%5 See for instance, Stan, L., and Nedelsky, N. (eBsgyclopedia of Transitional Justic€ambridge
University Press, 2013, pp 1127 9; see al so OPeace versus jinustice? U
fragile St at es b, OoDI publ i c event , 20009. A T

https://www.odi.org/events/204@eaceversusjustice-understandindransitionaljustice-fragile-States
accesed 5 March 2018.

Mendel of f ;Seeking, TruthilTerl ultihn g , and Postconflict Peacebuil
International Studies Reviewo. 6, 2004, pp.35363.
’See Gut mann, A. and Thompson, D., 6The Moral Found

and Thompson, D. (edsTruth v. Justice: The Morality of Truth CommissipRgnceton University Press,

2000, pp. 2244.

%see for instanwver c@mbsgnApdrtthei dd:0O Can Truth Reco
Politikon, no. 31, vol. 2, 2004, pp. 12955.
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political community based on consent and shared nétmikis expanded notion of
reconciliation, thus, has been at cross purpos#stie goal of addressing accountability,
promoting ongoing political reform, and the ongoing politics of memory. Additionally,
although transitional justice processes aim to maintain some degree of order, they also
pretend to advance political transforioat ®® In other words, transitional justice
institutions challenge the legitimacy of former regime practices while simultaneously
seeking to establish their own legitimacy, trying to minimise the challenge that they pose

to dominant frameworks for the memguolicies®!

The focus of transitional justice has progressively expanded from human rights
accountability in democratic transitions to a broader conception of transition involving a
variety of legal regimes and mechanisms. Nowadays, the field of toaagijustice
constitutes a set of studies that involve a wide range of disciplines, such as law,
anthropology, political science, development studies, economics, education, ethics,
history, philosophy, psychology and socioldgy.

Both practice and literata on transitional justice have proliferated enormously in
the past twenty years. Indeed, transitional justice is a relatively young field which has
been initially driven by practice. The establishment of the International Center for
Transitional Justiceni2001, and the growing interest amongst scholarship have increased
the study in this relatively new field. While the early transitional justice literature was
primarily law-focused and dealt mostly with criminal prosecutions of perpetrators and
truth comnmssions, the emphasis has been recently placed on the role of victim reparations
as well as on informal local justice initiatives. According to Miller, scholars have defined
and classified the transitional justice field in three primary ways: (1) thridssigbols,
instruments and institutions; (2) through a chronological assessment of either institutional
development or the scholarship on the field; and (3) by elucidating versions of regime

change that lead to an enactment of transitional justice. Likewas scholarship has

®Leebaw, B., 6The Irreconciop.athpl®5 Goals of Transitiorl
80 Teitel, R., Transitional JusticeOxford University Press, 200pp.34.

L eebaw, B., 6The Irreconciop.atppl®%. Goals of Transitiorl
2See for instameenaBeloihal CJ,0ud n dhe Interatiohal doorsalof i on al J
Transitional Justice, vol. 3, issue 1, 2009, pp75 See also Buckleyistel, S., Koloma Beck, T., Braun,

C., and Mieth, F., O6Tr ansi t,inBuske}ZistelySs, Kilom&BedkhTe or i es: /

Braun, C., and Mieth, F. (EdS)ransitional Justice TheorieRoutledge, 2014, p.2.

39



approached transitional justice from different disciplines, there is a large number of
scientific articles, books and practical factsheets dealing with elements and the process
of transitional justice in different ways, varying fromlifical theories to operational

issues in the field.

This first chapter will focus on the conception and evolution of transitional justice,
as well as the analysis of its processes and mechanisms. It will similarly consider that
several elements, poliat variables and actors certainly influence the design and
implementation of transitional justice strategies. Consequently, different approaches have
been developed depending on the specific circumstances of each transitional process. The
employment of dierse mechanisms reflects internal and international political, historical
and sociocultural dynamics unique to each particular context. However, despite those

differences, there are also many elements in common within transitional justice processes.

I.2 Background and evolution of Transitional Justice

Most of literature locates the beginning of transitional justice in the $®stnd
World War Nuremberg and Tokyo military tribun&fsTeitel, for instance, provides a
threephase model for understandirngthistorical evolution of transitional justice: a first
phase beginning in 1945; the second one took place during the last quarter of the 20th
century, characterised by the collapse of the Soviet Union and significant economic and
political changes in Lat America and Eastern Europe; and a third contemporary stage

in which transitional justict 6moves from t

In 1945, allies ran the Nuremberg Trials, benefiting from the special international
political conditions of th@ostwar period, which would not last long in the same manner.
Consequently, this first stage of transitional justice ended soon after the war and was
followed by an impasse on the issue during the period of the bipolar world of the Cold

War #° Although short in time, this first phase was characterised by international war

63 See forinstance, Elster, JGlosing the Books: Transitional Justice in Historical Perspec@ambridge
University Press, 2004. Or Bass, Gtay the Hand of Vengeance: The Politics of War Crimes Tribunals,
Princeton University Press, 2000.

“Teitel ,anRsi@.i,onéallr J wp.dtipc78. Geneal ogy, 6

5 bid.
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crimes trials and intetate cooperatiorf® and contributed to developing modern human

rights law®’ Criminal accountability being the primary goal of transitional justice af th

time meant that an important innovation in this phase was the extension of international
criminal law beyond th&tateto the individualPostwart r ansi t i onal justi ce
been irrefutable in international law, where the accountability pretedenwartime

abuses were enshrined in international conventions shortly after tHé néeed, the
transitional justice model of this first p

international tr%aties and conventionséo.

The second phase gfansitional justice took place over the last quarter of the
twentieth century. It was characterised by a period of accelerated democratization and
political fragmentation which has been-sa | | ed the oO6third wavebo
transition/® The disintegrabn of the Soviet Union and the end of military rules in
Southern Cone countries were followed by other transitions in Eastern Europe, Africa
and Central Americ& These events evidenced how the Uniatesand Soviet Union

influenced and supported locahd regional conflicts within a bipokavorld context’?

66 National justice was in this sense displaced by international justice. For an account see Battle, G., The
Trials before the Leipsic Supreme Court of Germans Accused of War CHNingisia Law Revigy, vol.

8, no. 1, 1921, pp.-26.

67 See Steiner, H., and Alston, Piternational Human Rights in Context: Law, Politics and Maor&gford
University Press, 2000. On the impact of the Nur embe
FityYear s Lat er &, iWar Qlmes:dedegacyBf Nurerabgmiy/ )Books, 1999, p. 44.

%8 Such as the Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78
U.N.T.S. 277 (entered into force Jan. 12, 1951). For a shsmu of the codification process of the
International Law Commission, see Bassiouni, M. C., The History of the Draft Code of Crimes Against the
Peace and Security of Mankind, in Bassiouni, M. C (ed.), Commentaries on the International Law
Commi s s i loDnaft €odelod Cimes Against the Peace and Security of Mankind, Nouvelles Etudes
Penales No. 11, Eres, 1993, p.11.For broader discussion on human rightampdestelopments, see Teitel,

R. G. , 6Human Rights Geneal ogyd/19Fp.B0dham Law Revi ew,
®Teitel, R.G., O6Tranapicitjpdhal Justice Geneal ogybéb,
"see for instance, Huntington, S., O6The Third Wave:

Journal of Democracyol.2, no.2, 1991.

I See Popovski, E. and Serrano, M., After Oppression: Transitional Justice in Latin America and Eastern
Europe, United Nations University Press, 2012,-p710n the discussion of the balance of power in Latin
America see Schoultz, LINational Security ath United States Policy Towards Latin Ameri€ainceton
University Press, 1987; see also Brown, C. (&li)h Friends Like These: The Americas Watch Report on
Human Rights and U.S. Policy in Latin Ameti€antheon Books, 1985. On Central America seeblegfe
W., Inevitable Revolutions: United States and Central Amehlmaton & Company, 1984.

21t should be noted that the end of$lepolitical circumstances does not imply that such conflict has also
ended, as there remain numerous interconnected erstygnovements, particularly in Latin American
countries. See Schoultz, INational Security and United States Policy Towards Latin Amerniga cit,

pp. 112204
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Under this posCold War wave of transitions, the emerging model of transitional justice
was based on natidouilding, which however remained at cross purposes with broader
conceptions of internatiah justice’® Therefore, the first phase model of transitional
justice was replaced at this stage with domestic trials and emphasis on the rule of law,
thus attempting to legitimate the successor regime. Nevertheless, despite the lack of
international triad, international legal norms contributed to providing consistency to the
rule of law, as it was universally standardised at the Nuremberg rifodel.

In contrast with the first phase, legitimation of punishing human rights abuses was
not simply assumed in thisecond phase. Conversely, tensions between punishment,
amnesties and their contribution to build the rule of law were raised. This second wave
of transitions revealed that what is just in such special circumstances had to be determined
from the transitioal process itself® In fact, discussions on the notion of justice in
transition are best understood when situated in the actual transitional political context.
Therefore, the potential of criminal accountability impacts in transition will ultimately
rely on the nature, origin and significance of past ab(fsBsbates at this stage covered
not only the question of accountability for past abuses but also how to heal and reconcile
the entire society. Transitional justice in this phase became also assodiatde:wnore
complex political conditions of natielouilding.”” These dilemmas were seriously taken
into account in many countries when deciding their transitional strategy and considering
putting into place alternative methods to face past violaffoB#ferent conceptions of
justice consequently emerged in this second phase, moving beyond simply retributive
justice as understood in the first phase.

There are however exceptions in the turn to international justice regarding thetsonftite Balkans
and in Rwanda.

“Teitel, R.G., O6Tranapictp®nal Justice Geneal ogybéb,

s Teitel, R.G.,Transitional Justicepp. cit, p.234.

®"Teitel, R.G., O6Tranapicit,ipbdnal Justice Geneal ogybé6,

7 1bid.

"8 Such as trutiseeking mechanisms and alternative accountability initiatives. South Africa and Rwanda
transitional processes are good examples of that. S
Justice: The Case ofRefouthl|l Adati ond€ommusbi amad, 52
Af fairs, vol . 52, 1999, p . 647 ; and Waldor f, L., 6 Ma
as Transitional Justiced, Temple Law Review, vol. 7

7 Different theories areufther analysed below in section 1.5
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Given that revealing the truth of past events was one of the main purposes of
transitional justice in s phase, new institutional mechanisms emerged. The most
significant one is the Truth and Reconciliation Commission (TRC), an official body
whose primary task is to investigate and record past human rights abuses and root causes
of conflict® Transitionaljustice then was conceived also as form of dialogue between
victims and perpetrators, often using TRCs as a vehicle to reconcile and recover from a
violent past. Similarly, this sort of model and mechanisms combined the establishment of
a historical recoravhile at the same time leaving open the possibility of future judicial
actions. Exceptional and limiting national political conditions were therefore thoughtfully
considered in most of this second phaseds
internatonal justice was replaced by domestic mechanisms, this model did not ultimately
prove to be suitable for later transitional justice processes, in which national and

international factors became interdependent contributors to political change.

The third phase of transitional justice is characterised by the expansion and
normalisation of transitional justiInternational justice which developed in thest
war period recurs at this point but is transformed by new political contexts. Transitional
justice has now extended beyond its historic role in regulating international conflict to
regulate intratate conflict as well as peacetime relations. Weak and fraStktes
domestic conflicts, and political fragmentation are some of the common factors of this
third and contemporary phase. Indeed, the key element of normalisation of transitional
jurisprudence is the institutionalisation of the International Criminal Court (FEC).
Preceded by the twad hocinternational criminal tribunals of the former Yugostaand
Rwanda, the ICC reflects the consolidation of the first phase model: a permanent

international court to investigate and prosecute the most egregious human right§“abuses.

80 Truth Commissions are further analysed in section .4.A

88 Teitel, R.G., O6Tranapicit,ip@nal Justice Geneal ogybé6,
lpidp. 89. See also Engbo Gissel, L., 6Coticsefmporary
E x ¢ e p Globalsdcietyvol. 31, no. 3, 2017, pp.3539,

83 Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9 (1998).

%See Rome Statute, Preamble, at 1002 (6theitymost seri
as a whole must not go unpuni shedd) .
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Nowadays, the transitional justice conception of the global rule of lamsste
be based on an expansion of the law of #ais evidenced by the rise of humanitarian
law 88 In fact, transitional justice is increasingly understood as ordinary justice carried out
in exceptional circumstancé$.This normative expansion appears to enfoBtate
respect for human rights. However, as Teit
sliding from a normalized transi tfThemal | us:
normalisation of contempornartransitional justice processes is also reflected in other
significant aspects, such as the toleration of greater political discretion, and the rise of
irregular procedures, all justified in humanitarian terms. Globalisation has certainly
significantly cantributed to this phenomenon. Today, conflation of human rights law,
criminal | aw, and international humanitari :
seeking to challenggtatea ct i ond, particularly through th
a basis ér interventiorf® Accordingly, new human rights dilemmas are raised regarding
the tension of main goals of transitional justice. Indeed, pursuing justice in such new
political context irrefutably implies diverse conceptions of rule of law standards and
principles. While this diversity could serve the varying aims of transitional justice
processes, political conditions often exacerbate tension in adherence to these diverse

rules®®

In summary, transitional justice is an important field which has experienced
different phases and changes in recent international history. While following international
justice conceptions and liberal ideals of rule of law in its first stages, these notions were
challenged in a second period with different international politicedumstances.

8 See United Nations Diplomatic Conference of the Plenipotentiaries on the Establishment of an
International Criminal Court, 17 July 1998, Annex 11, U.N. Doc. A/ICONF. 183/9, reprinted in 37 I.L.M.
999 (1998). .

8 In contemporary conceptions, the consideration of humanitarian law also appears to expand the
humanitarian regime to address broader aspects of the law of war, including the justification of its possible
initiation.

Engbo Gissel, L.si téiComalempwstairge:TrNMaor map.icitsi ng a Po
p354.

88 Teitel notes that any attempt to generalise from exceptionakpaéict situations becomes extremely
problematic. Teitel, R. Gop.citgpTod.ansi ti onal Justice Ge]l
8 |bid.

% While the United States has for instance long emphasised domestic and local processes and
accountability, European countries have tended to prefer multilateralism and UN affiliated trials, such as
those created for the Balkans and Rwanda. SeigelT&R.G., Globalising Transitional Justice.
Contemporary Essay®xford University Press, 2014 p.124.
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Contemporary conceptions, however, evidenced a normalization process of transitional
justice and the expansion of humanitarian law to ordinary peacetime contexts.
Additionally, new issues and actors appear to be incorporated into the draadsiti

justicebs contemporary and f%ture agenda, a

1.3 Defining the Transitional Justice Paradigm

Al t hough the term oO6transitionalwith usti cec¢
the publication of the book edited by Neil KrileTr ansi t i onal Justice:
Democraci es Reckon -%ithisagproaéhoemenged bef@re this time,s 0
as explained the in previous sectiorhe term originally described different approaches
and initiatives that were taking place in difat countries with regard to human rights
violations committed by repressive regimes, but they did not represent an exclusive list
or a specific notion. They were essentially national initiatives, although in some cases the
United Nations was involve#.Later on, the term started also to be used for processing
war crimes and gross human rights violations committed during armed céhfliu.

concept has increasingly gained importance and it has gradually extended its meaning.

In this sense, it is importamo note that international context contributed to the
development of transitional justices. Indeed, there has been increasing consensus and
observance of human rights standards since the end of the Coft S¥ailarly, the
recognition that actions likerture, disappearances, and other violations of human rights
constitute international crimes have helped to develop the scope of transitional justice as

a field. According to RoRh#&rriaza, international elements may have shaped human rights

91 As the current debate of including ESCRs violations in transitional justice processes or the participation

and role of nofBtate actors, such as corations.

92 Kritz, N., Transitional Justice: How emerging Democracies Reckon with Former Redimiésd States

Institute for Peace Press, Washington DC, 1995. This was the first major study on the field and examined

the relationship between justice and firospects for a democratic transition.

®Shabas, W. , 6Transitional Justice and the Norms o
meeting of the Japanese Society of International Law, Kwansei Gakuin University, 8 October 2011, p.1.

% See for intance, Minow, M. Between Vengeance and Forgiveness. Facing History after Genocide and

Mass ViolenceBeacon Press, 1998. See also Teitel, Rir@nsitional Justiceop.cit., p.234

%|n Latin America, in particular, it has been suggested that duringeties wf authoritarianism in the

1970s, human rights gained unprecedented significan
the Processes of Transition and @oltical&tudiegvalt4dB,on of De
no.1, 1995, p169.
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accountabilityon three levels: firstly, international human rights bodies consistently
emphasized®tatesobligations in providing accountability for past violations; secondly,
transnational net wor ks of human rights ac
experiencef confronting violent pasts; thirdly, new international institutions have been

created since the early 1990s, such as the ICTY, ICTR, and th& ICC.

Today, for t he UN, transitional justice
mechanisms associatedwit a soci et yds attempts to come t
scale past abuse, in order to secure accountability, serve justice and achieve
r e ¢ o n ¢ P’Likewise; tisrmay include both judicial and rpmlicial mechanisms
with different levels of iternational involvement (or none at all) and individual
prosecutions, reparations, tregbBeking, institutional reform, vetting and dismissals, or a
combination thereo®®l n t his same vein, the UN Secreta
transitional justice isrequired, strategies must be holistic, incorporating integrated
attention to individual prosecutions, reparations, tsébking, institutional reform,
vetting and dismissals, or an &%Smiadypr i at el \
60t he Unand reust camsider through advance planning and consultation how
different transitional justice mechanisms will interact to ensure that they do not conflict
wi t h o n e Therefotehtieer UN Goroposes to adopt a comprehensive approach
towards transitioal justice, integrating an appropriate combination of its own processes

and mechanisms.

For its part, the Internationalentr for Transitional Justice (ICTJ) defines
transitional justice as O0Oa responsetsto syst

that seeks recognition for victims and promotion of possibilities for peace, reconciliation

%RohtAr ri aza, N., 6The Role of International -Actors i
Fernandez, P., Brito, A. B. & Gonzal&nriquez, C. (Eds.)fhe politics omemory: transitional justice in
democratizing societie§xford University Press, 2001. pp. 43.

97 UN Secretary Generalhe Rule of Law and Transitional Justice in Conflict and Rumtflict Societies

U.N. Doc S/2004/616, para.8, 23 August 2004, p. 4. Availalfig@f/www.ipu.org/splze/unga07/law.pdf
accessed 7 March 2018.

% |bid.

9 |bid. para. 26.

1001hid. The report notes that, for instance, truth commissions can positively complement criminal tribunals,
as the examples of Argentina, Peru, Tirheste and Sierra Leone suggest. And in Thibeste, the Serious
Crimes Unit worked in close conjunction with tReception, Truth and Reconciliation Commission, as
provided for in Regulation.
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and dembttaay8o points out that O6étransit
justice but justice adapted to societies transforming themselves péeod of pervasive
human rights abuse. In some cases, these transformations happen suddenly; in others,

they may take pl a®e over many decades. 0

Other definitions of transitional justice complement and add nuances to the above
mentioned ones. NaonRohtAr r i az a, for i nstance, def i
practices, mechanisms and concerns that arise following a period of conflict, civil strife
or repression, and that are aimed directly at confronting and dealing with the past
violations of humam i ght s and hiPAlthoughtthese igemeral definitiohs
include abuses of the whole spectrum of enshrined human rights, there were many
transitional processes in which the stakeholders involved decided to limit the transitional

justice procestserious and systematic violations of civil and political rigPis.

In practice, transitional justice nowadays is the attempt to confront impunity, seek
effective redress for human rights abuses and prevent recurrence, not in the routine
application ofnormative standards, but in the careful and conscious appreciation of the
contexts where it is to be doH&.Societies have developed different approaches to past
human rights abuses depending on the context and specific circumstances; this is one
reason wi the field has gained strength and diversity over the years. Throughout the
years and the evolution of this field, there has been a proliferation of justice theories about
how best to deal with past abuses as mentioned before. Retributive, restorative, an
transformative justice are just a few examples of these theories, none of them escaping
from their own criticisms% However, while the specific aims of a transitional justice

process will vary depending on the context, there are some constant feattogsition

101 |CTJ websitehttps://www.ictj.org/about/transitiondglistice accesed 8 March 2018.

102 hid.

103RohtArriaza, N. and Mariezcurrena, Jransitional Justice in the TwenrBjrst Century: Beyond Truth

versus JusticeCambridge University Press, New York, 2006, p.2.

104 Such as the case of Argentina, for instance, where the focus was on disappeanansa®fiected in

the Truth Commission (Comisidn Nacional sobre la Desaparicion de Personas, CONADEP, 1984). Other
examples are Chile (focused on disappearances, killings and torture) and South Africa (focused on killings,
abduction and torture or sevelletreatment).

105 Definition available at the ICTJ website. See supra note 101.

o

ne

Mc Gonigle Leyh, B., 6The Socialisation of Transit.i

f i edp.cib.p. 84.
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of the dignity of individuals, the redress and acknowledgement of violations and the aim

to prevent them happening agaf.

There is no single formula for dealing with a past of gross human rights abuses.
While transitional justice approaches araturally based on notions of democracy and
human rights, each society must choose its own path to face a violent past. However,
Public International Law and IHRL impose certain international legal obligations and
principles that must be observed andlenpented bystatesand which constitute a basic
legal support to the transitional justice proc€83hose general obligations, which are
al so directly r é%ametgendrally consisered dsistemsming fromtché@ t s ,
judgement of the IACtHR in thcaseVelasquez Rodriguez v. Hondutd$The Court
enumerated the followin§tateobligations: to prevent human rights violatiodsthe
obligation to investigate and to punish human rights violatiéfts; remediate and repair
v i ¢t i mé&3dhe bblgationto guarantee human rights enjoyment from the public
institutions1!* In summary, Stateshave the duty to prevent, to investigate, and to
prosecute human rights violations. LikewiS¢atesmust provide reparation to victims
of such abuses. Together wittetie basic obligationS§tatesmust additionally certainly
observe those human rights obligations to which compliance has been committed through

conventional mean&t®

On the other hand, some argue that in such contexts of transition, the international

community should facilitate the process. There are, however, some structural principles

107 |bid.

YAl i ja Ferng8ndez, ioRlidéd.de lajdstice tramsiclonali wh batarca entre los limites
jur2dicos internacionales y los | 2mites de | o jur?2
Impunidad, derechos humanos y justicia transicip@aladernos Deusto de Derechos ldnos, no. 53,

Universidad de Deusto, 2009, p.103.

109 As evidenced by the report of the former Special Rapporteur on the question of impunity of perpetrators

of human rights violation, Louis Jointeofhuim8hee Joi net
rights violations (civil and political)é, Final rep
6Accountability for genocide and other gros-s human r

based tr an sJotrnalomhGenocide Reseaiohol.e9pnp.2, 2007, p.276.

101ACtHR, Velasquez Rodriguez v HondurMerits, Series C. No.4 (1988).

1111bid. para. 166 and 17274.

1121bid. para.166, 172, 173 and 174.

1131bid.para.166 and 174.

1141bid. para. 166.

5Alija Fern8ndez, R.A., 6La multidi mensionalidad de
jur2dicos internacionap.eitsplP9.1l os | 2mites de | o jurz2d

48



of Public International Law that should be respected in this sense and regarding the
mutual relations oStates These general principles are the obligation not to interiren

the internal affairs ofStates the principle of sovereign equality &tates!®and the
obligation to respect and protect human dighifyAccordingly, it does not seem feasible

that the international community could impose a specific model obtétein transition,

as it would be against the first two principles. Nevertheless, this does not preclude the
promotion of certain human rights policies which has been indeed the basis of technical
assistance frequently undertaken by international organisatiotransitional justice

processes!®

In any case and regardless of the specific circumstances of the transitional process
itself, there appears to be some consensus about the role of transitional justice as aiming
to deal with the issue of impunity fomgt atrocities and moving toward a democratic
society in which human rights are respected. This general nb&engiven rise to
different processes and mechanisms that will be described and analysed below.

|.4 Transitional Justice Processes and Mechanissn

It is commonly accepted that four processes constitute the core of transitional

justicel'® namely, aruth processyhich allows the full investigation of mass atrocities

116 However, it should be noted that those principles have evolved due nhights law, particularly

regarding the responsibility to prote&ee more about the evolution and limitations of these principles in
Roncagliolo Ben2tez, ., 0 EI principio de no inter
Derecho Internacio a | a lastetPaakigvol.21, no.1, 2015, pp. 44802,

117Resolution adopted by the General Assembly 2625(XXV), Declaration on Principles of International

Law concerning Friendly Relations and-Gperation among States in accordance with the Chafrtbie

United Nations , 24 October, 1978ee also Carrillo Salcedo, J.&opberania de los Estados y derechos

humanos en Derecho Internacional contemporaiecnos, 2001, p.145.

118 For instance, UN efforts led in 2005 to the creation of the Peace Consolidation Commission, an
intergovernment al advisory body designed to Omeet t
situations to advance towards recovery, reintegrati@hraoonstruction and help them to sit down the
foundations of sustainable devel ocP/NRES L1645 (280B)e UN, Do
regarding the establishment of the Peacebuilding Commission.

See for instance, A ltidimeasioffakdadd§ lajdsdca trandkiodal: un batahce mu |
entre |l os | 2mites jur2dicos bDmdterla3da?; Seamadsb anshisy | os | ¢
topic Galain Palermo, P¢Justicia de TransicionRlecanismos politicos y juridicqera la elaboracion

delpasadp Tirant | o Blanch, 2016; Sandoval, C., Filipin
Corporate Account ab iCorporate ®Accountabilithi irc theaGomtextsok Tiransitidal ,

Justice Routledge, 2013 p . 12 ; Domi ngo, P. ., 6Deal ing with Il egaci
governance transitionsao, Background not e, Overseas
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so that the reality of what happened during the conflict or the repressive regime could be
known by the whole society, including who the perpetrators were, how the violations
were committed and where the remains of the victims ljg@st@ice processin which
perpetrators of human rights violations should be brought to justiepagation process
focusing on victims of atrocities; and amstitutional reform processto ensure and

guarantee that such atrocities will not happen again.

Transitional justie mechanisms can be developed at domestic, international or
even regional level. The UN has cleastgtedhat regarding the international community,
its main role is not to build international substitutes for national structures, but to help
build domest justice capacities?® This argument is reaffirmed when referring to
specific mechanisms such as Truth Commissions and the institutional reform process as
a whole.’?> The UN has also emphasized the importance of implementing a
comprehensive approach to ts#onal justice, incorporating the full range of
mechanisms at its dispos&f Additionally the OHCHR!?® the UN Peacebuilding
Commission, has added other processes to the abemgoned ones which could help
to build peace after conflict, such amtional consultationsand disarmament:?*

demobilization and reintegratigfDDR).1%°

OHCHR, Analytical Study on Human Rights and Transitional Justice, UN D&tR®@/12/18, 6 August

2009, p.9.

120UN Secretary Generalhe Rule of Law and Transitional Justice in Conflict and fstflict Societies

op. cit., pl. Available at: http://www.ipu.org/splze/ungaOflaw.pdf accesed 6 March 2018.

2IFor instance, the OHCHR Ref@ontl| bctRuSetabés,.LaWr dtolm | €
opcit, p. 5 States that 6l nternational actors should pr
should recognize from the start that a country may choose, for very legitimate reasons, not to have a truth
commission or at least not to have one immediatplyn transition. National views on this matter should

be respectedb6.

122 Resolution adopted by the Human Rights Council on Human Rights and Transitional Justice,
A/HRC/RES/21/15, 2012 p. 3. Document available athttps://documentslds
ny.un.org/doc/RESOLUTION/GEN/G12/174/47/PDF/G1217447 .pdf?OpenEleraeoessed 8 March

2018.

1231n decision No. 2006/47 on the rule of law, the Secre®@ayeral designated OHCHR as the lead entity
within the United Nations system for transitional justice.

1241bid. See also UN Secretafyeneral, Report of the Secretary General on Peacebuildinglmnhediate
Aftermath of Conflict, UN Doc. A/63/881S/2009/304, 11 June 2009, para.71. National Consultations are
nowadays consideredcandition sine qua noof transitional justice. Similarly, the UN k&ndicated in

many reports and resolutions thatngaional justice initiatives may encompass both judicial and non
judicial mechanisms, including individual prosecutions, reparations,-¢eeking, institutional reform,

vetting and dismissals.

125DDR focuses on assisting-eembatants to stop with thenaed violence and reintegedhto society. It

mainly takes place in case of conflict and, although in a parallel way to the main transitional justice process,
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At the regional level, the IACtHR became the first human rights court to conduct
a trial on seamnesty law in Thdarrios Altos vs. Peru casé®The Court held the
PeruvianStateinternationally responsible for the violation of Articles 4 (right to life), 5
(human treatment), 8 (judicial guarantees), 25 (judicial protection), all in connection with
article1.1 (obligation to respect rights) and 2 (duty to adopt provisions of donaggtic
of the American Conventiott! Therefore, the Court decided that the amnesty laws had
no legal effect because of their incompatibility with the American Convefhtfdn.
should be noted here that while the Court recognised early on th&taiactorscould
commit human rights violations, the focus in transitional justice mechanisms was on the
responsibility of theStateto prevent and prosecute these abdi$EBhe EU adopted its
Policy Framework on transitional justice in November 2015. Following tli@rooup
principle, -which recognises that external actors can only play a supportirig itole
developed policies and strategies to help and support national transitional justices
processe$®® However, the EU Policy Framework does not mention or recogrések
of nonStateactors in conflict, so it does not include particular references to business.

While all these initiatives may be relevant within the transitional justice
framework, this thesis will focus on the core processes as they are widelynempéel
in most of the transitional justice contexts. Therefore, this section will analyse
mechanisms and instruments according to their objectives and the processes in which they

can be categorised. Transitional justice mechanisms and strategies mawet gro

it usually compl ements it. For further i nft,or mati on
Demobilization and Reintegration: Mapping i ssues,
Security and Conflict Programme, 2006.

126 The Barrios Altos vs. Pergase considered the participation of @@ina group, a death squad linked

to the Peruaan Army, in the invasion of a meeting which resulted in the execution of fifteen people and

the serious injury of four others. IACtHR, Case Barrios Altos v. Peru, Merits, Judgement of March 14,

2001.

127 The last four violations resulted from the promulgatand application of amnesty laws No. 26.479 and
26.492.11. See De Campos, Cc., 0Transit tAmerieeah Justi ce
Court of Human Right s®,2009,p85 di ca, Afo 1|V, nU5, 83
128|ACtHR, Case Barrios Altos v. Peru,evits, Judgement of March 14, 2001, para. 44.

129 This aspect will be further analysed in Chapter llland IV. See-Rathr i aza, N., O6Why was tt
Di mension Missing for So Long in Transitional Just |
Bohodavsky, J.P.The Economic Accomplices to the Argentine Dictatorship. Outstanding [bts,,

p.22.

130 EU Policy Framework on transitional justice, 2015. Document available at
http://eeas.europa.eu/archives/docs/top _stories/pdf/the _eus policy framework on_support to transitiona
|_justice.pdf accessed 10 March 2018.
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four different categories according to the underlying logic, namely, on the need for
justice, on the seeking for truth, on the search for restoration and rehabilitation, and

focusing on reform.

[.4. A Truth

This process is based on the betleit victims and the society as a whole have
the right to know what really happened, the right to know the truth. This right has been
affirmed by treaty bodie¥! regional courts?and domestic tribunals3 Accordingly,
this right finds strong support in réian to certain crimes, such as disappearahtds.
addition, the UN Working Group on Disappearances confirmed the existence of this right

under international law, and not only in relation to disappearadtes.

While criminal prosecutions are undeniably ergnt, there are also other
mechanisms to discover the facts of past events. Legal process could be more accurate

when examining and evaluating the evidence, but many practitioners hold that the narrow

131 See for instance, International Convention for the Protection of All Persons from Enforced
Disappearance, December 20, 2006, E/CN.4/2005/WG.22/WP.1/Rev.4.; American Convention on Human

Rights, OAS Treaty Series No. 36, 1144 U.N.T.S. 123, entered int® Jatg 18, 1978, reprinted in Basic

Documents Pertaining to Human Rights in the h&tererican System, OEA/Ser.L.V/I1.82 doc.6 rev.1 at

25 (1992); Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the
Protection of Victims bInternational Armed Conflicts (Protocol 1), 1125 UNTS 3, entered into force
December 7, 1978. See al so, Orentlicher, D., 61 n
recommendations, to assist States in strengthening their domestic capacity to athnaispects of

i mpunity, 6 24 February 2004, (E/ CN. 4/ 2004/ 88) .

132while there is no specific international convention on the right to the truth (and while UN declarations

are not binding agreements), certain regional and national courts have confirreatbtieability of this

right within their jurisdictionsSee for instance, IACtHR/elasquez Rodriguez v. Hondurkfkerits, Series

C. No.4 (1988); IACtHRMyrna Mack Chang v. Guatemal8eries C, No. 101, (2003); IACtHRamaca

Velasquez v. Guatemal8eres C, No. 91, (20025ee also ECtHRZyprus v. Turkey200%I. 1(2001).

133 See for instance, Corte Suprema de Justicia de la Nacion Argentina [National Supreme Court of Justice],

14/ 6/ 2005, 6Sim-n, Julio H®ctaddy oCaowe S/ DpTivag; -a
Tribunal of Peru, Genaro Villegas Namuche. Case No.-2882HC/TC, March 18, 2004; Constitutional

Court of ColombiaGustavo Gallon Giraldo y Otros v. Colombi&entencia No. €70/2006, May 18,

2006; Constitutional Gurt of South Africa. The Citizen 1978 (Pty) Ltd and others v. McBride. Case CCT

23/10, 2011, ZACC 11, April 8, 2011.

¥see for i snstance, OHCHR, CocRUliet ofSt haws Todlkat Hoct
HR/PUB/06/1, 2006, p.1. Available at:
www.ohchr.org/Documents/Publications/RuleoflawTruthCommissionseaquéfssed 10 March 2018.

135UN Working Group on Enforced or Involuntary Disappearances, General Comment in Relation to the

Right to the Truth in Relation to Enforced Disappearances, 22 July 2010. Available at:
www.ohchr.org/Document/Issues/Disappearances/i@i@ to_the_truth.pdéccessed 10 March 2018.
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focus of the legal process could produce a limitathtr For instance, political strategy
behind crimes, social and cultural dynamics enabling them, and the effects on the victims

are not usually captured.

The main and most common mechanism to deal with these issues is the Truth and
Reconciliation Commigsn (TRC). A TRC is a commission of enquiry created by the
State-usually by the executive or parliamef investigate the most egregious crimes
committed during conflict or repression with the aim to produce recommendations for
dealing with the conseqoees!*® While their mandates could be very diverse, TRCs
constitute a very useful mechanism for considering the root causes of conflict or
repression, the consequences and the nature of gross human rights violations. For
instance, the South African TRC htme power to investigate crimes committed during
the apartheid regimé including the use of subpoena and seizure powasswell as
recommending the granting of an amnesty for perpetrators in exchange for full
disclosure’®” On the other hand, the Argeriin National Commission on the
Disappeared (CONADEP) was mandated only to investigate the disappearances that took

place during thenilitary junta, without subpoena or seizure powéts.

TRCs usually have four main objectives. Primarily, they airestablish what
happened in the past and under what circumstances the crimes were committed. Secondly,
they aim to establish an official record of causes of the conflict and provide
recommendations. In addition, their findings can be used as a body ofevide the
purposes of reparations, for vetting public institutions of identified perpetrators or
criminal justice investigations at a later, less politically risky, time. Finally, official
recognition of the truth and acceptance of it can contributeetprtocess of healing and

reconciliation'®®

136 See for instance, Freeman, Mruth Commissions and Procedural Fairne&ambridge University
Press, New York, 2006.

137 Promotion of N&onal Unity and Reconciliation Act 34/1995, sections 5 and 6,
www.justice.gov.za/leqgislation/acts/19934.pdf accessed 8 March 2018.

18 Al fons2n, R. , (f or mé,r Decree gl&8B,i d5 ecemberr €%88,d e nt
www.derechos.org/ddhh/arg/ley/conadepastessed 2 March 2018.

¥pDomingo, P., O0Dealing with | egacietsrafsopichoesde: t
p.4

53


http://www.justice.gov.za/legislation/acts/1995-034.pdf
http://www.derechos.org/ddhh/arg/ley/conadep.txt

Although some TRCs are often primarily seen as models, their scope and modes
of operatiorvary, as well as their contespecific mandates in practi¢®.Indeed, TRCs
have been most popular in countries dealindp wast authoritarian regimes where there
were disappeared persons and hindered access to information about the persecution
policy, as typically happened in Latkmerican countrie$?! Conversely, TRCs have
been of less interest in peSbmmunist Europe, vére diverse governments used history
itself as a destructive dimensionSthaterepressiort#? Truth-telling exercises could also
differ according to the political contexts, the extent of their credibility, the degree to
which they are chairely victims andother domestic constituencies and their ability to
give voice to victims. In a very complex context, such as ongoing conflict or unresolved

power struggles, truttelling exercises can be undermined by those circumstafices.

According to the UN, Truth Gomissions are not the best option for every country
or every transition, and thus the decision to have a commission must always be taken by
nationals after a broad consultative process in which the views of victims and survivors
are taken into account, a®ll as the functions, and potentially strengths and limitations
of the forthcoming TRG* | n any case, Truth Commi ssi ons:¢
shown a potentially valuable tool in the quest for truth and to establish a historical record
of the past evds, particularly due to their victhoentred approach.

1.4. B Justice

The justice process builds on the assumption that sustainable peace and lasting

reconciliation require that perpetrators of gross human rights violations are held

140 See for instance, the 1984 Argentine Truth Commission Reyever Againwhich was the first of its

kind; or the South African truttelling exercise, that became a model for the region and a powerful marker

of the end of Apgheid.

“Teitel, R.G., O6Tranagapicit.jp@dnal Justice Geneal ogybo,

142 accordingly, in Eastern Europe, main responses by the successor regime were guaranteed access to the
historical record, rather than creating official histories. In fact, many dearitr the region enacted laws
allowing victims and others access tTuthtamddustice:l es. See
The Delicate Balance: The Documentation of Prior Regimes and Individual REjdispest College,

1993.

143 For instance, States suchMszambique and Cambodia decided that revisiting the past would be too

devastating for their traumatised populations. For more information about these issues see Mobekk, E.,
6Transitional justice in post c &GentvaiGenevaSCaenteifat i es : a
the Democratic Control of Armed Forc2005.

YOHCHR Report, ORul eCoorff ILiaomt TStod tse s .aprdityPuisht Co mmi s si ¢
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accountable and puwthed for their acts. In this sense, common mechanisms include
prosecution and sentencing at national, international and hybrid tribijats

international and domestic courts. Additionally, administrative measures to lock
perpetrators out of public pdsins, as well as public exposure and social shaming

constitute softefrand norjudicial- mechanisms.

Statesare obligated by Public International law to investigate some specific
crimes, such as genocide, crimes against humanity, war crimes and ¥Srtikewise,
human rights treatiessuch as the International Covenant on Civil and Political Rights
include the right to an effective remedy which has been generally understood to raise an
obligation to provide reparations in relation to certain humgintsiviolations, such as

torture, disappearances and killirg$.

As mentioned above, the judgement of the Hitererican Court on Human
Rights in the case &felasquez Rodriguez v. Hondumad 988 set the legal basis for the
abovementionedStatenent. Inthis judgement, the Court found that &thteshave four
fundamental obligations in the area of human rights, namely: (1) to take reasonable steps
to prevent human rights violations; (2) to conduct a serious investigation of violations
when they occur;3) to impose suitable sanctions on those responsible for the violations,
and; (4) to ensure reparation for the victims of the violattéfifhose principles have
been explicitly confirmed in later decisions by the Court and endorsed in judgments by
the Eurgean Court of Human Rights and UN treaty bodies such as the Human Rights
Committee!®®

“see for instance, Mendez, HumanRigMsQoanteyvdl.Epbno.2,i ty f or
1997, pp. 252 8 8 ; see also Orentlicher, D, 6Setting Accoun
Local Aog.ein ppyl®22; see generally Marquez Carrasco,@imenes Contra la Humanidad:

Nocién y Elementos en Derecho Imtacional Penal,Servicio de Publicaciones de la Universidad de

Sevilla, 2008.

“0rentlicher, D, 6Setting Accounts: The Duty to Pro

op. cit, p.14.

14T1ACtHR, Veladsquez Rodriguez v Hondurbferits, Series ONo.4 (1988), para.166.

481ACtHR, Veldsquez Rodriguez v Hondur&gparations and Costs (1989), para®8e also ECHR

Research Report, References to the tAt@erican Court of Human Rights and Intemerican instruments

in the casdaw of the European Qot of Human Rights, 2016. Available at
http://www.echr.coe.int/Documents/Research_report_inter_american_court EN@cpdtsed 2 March
2018.
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At international levelad hoccriminal tribunals have been established by the UN
Security Council to deal with specific atrocities committed in Rwanda and the former
Yugoslavia, and two hybrid international tribunals were set up for Sierra Leone and
Lebanon. These developments have shown ti&tatedail to fulfil their obligations to
pursue perpetrators of mass atrocities within their own jurisdiction, the interalatio

community can take action to do it instead.

Similarly, the International Criminal Court statute enshrir&saterelevant
obligationsi such asaut dedereaut judicareobligations to the fight against impunity
and respect f¥The juisdction ohtheé Courti ayibpted by the Rome
Statute in 1998 and entered into force in 2002, shall be limited to the most serious crimes
of concern to the international community as a wHofeTherefore, the Court has
jurisdiction over individuals who commany of the categorised international crimes as
part of a widespread or systematic attack directed against any civilian population, namely:
genocidet®! crimes against humanity? war crimest®3and aggressiot??

As Schabas has pointed out, the Rome Statute of the International Criminal Court
is today at the centre of the legal debate in the field, as it is impossii@afego assess
the transitional justice options that are best suited to their own resedigolitical and
historical circumstancesvithout taking into account the possibility that the Court will
decide to involve itself based on a different evaluation of priorities and regardless of their
concerng> But indeed, there is now a backlash w@taes pulling out of the Rome
Statute!®

WSee O0Tghaet ioonl it o extradite or prosecute (aut dedere
Law Commission, 2014. Available at
http://legal.un.orgl/ilc/texts/instruemts/english/reports/7_6_2014.@tfcessed 2 March 2018. See also on

this topic De Vos, C., Kendall, S., and Stahn, C., (e@ohtested Justice. The Politics and Practice of
International Criminal Court Intervention&€ambridge University Press, 2015.

150 Rome Statute of the International Criminal Court, article 5. A/CONF.183/9.

151 Rome Statute of the International Criminal Court, article 6.

152 |pid., article 7.

153 |pid., article 8.

154 |pid.,, article 5.

Shabas, R.,0Transitional Juswpdtelland the Norms of
156 States such as South Africa, Burundi and Gambia have been lately planning to leave the ICC during.
See for instance O6African | eadatscpiamnnmbhssowrtbBdr d

31 January 2017. Available attps://www.thequardian.com/law/2017/jan/31/afridaadersplanmass
withdrawalfrom-internationalcriminalcourtaccessed 5 February 2018.
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Stateshave also made use of the universal jurisdiction for some human rights
crimes, as happened with Chilean General Pinochet, who was aregstdater released
i n London in 1998, or (ctatorshe callaboratanssfrora gai nst
Argentinian judges in 2018'Thi s principl e, classically de
allowing or requiring &tateto bring criminal proceedings in respect of certain crimes
irrespective of the location of the crime ark thationality of the perpetrator or the
v i ¢ tfallodvsStatedo go beyond the ordinary rules of criminal jurisdiction requiring
a territorial or personal link with the crime, the perpetrator or the vicfint.thus departs
from the premise that speicifcrimes are so harmful to the international community that
Statesr e entitled to bring proceedings agains
|l ocation and the national iy of the perpetr

Joint tribunals have been usex$ another strategy, where domestic and
international judges work together, as has happened in Indonesia and Sierra Leone. They
represent the national legitimacy while at the same time compensating for problems in
the domestic justice system. These abanmtioned justice mechanisms can be
categorised into two further sdppes: mechanisms to obtain retributive justice and
mechanisms that seek other forms of justicet only punitive, such as restorative
justice 18! Statesmay usually choose the retribegi route mainly because, together with

the justice sector reform, domestic criminal prosecution can help to build the rule of

157 However, political will in such cases is a decisive element as it has been evidgeeddr instance,
Serrano Maillo, M.1.Prensa, Derecho y Poder Politico: El Casiméchet en Espafjdykinson, 2002.

Kenneth C. Randall, o6Uni ver s @dxas|awReéviewa. 6511P88,n under
pp. 785 788;International Law Association Committee on International Human Rights Law and Practice,
6Fi nal Report on t he Exercise of uni ver sal i

2000, p2See al so the FernanmdézzRanaheéed, cRh. AAapudri@Natur i sdi
HispaneLusaAmericano de derecho internaciopab. 18, 2007, pp. 33381 The principle of universal

jurisdiction could be extended to civil responsibility. This is e.g. the case in the United \&itatdlse

Aliens Tort Act (28 U.S.C. para. 1350) and the vkelbwn decisiorfFilartiga v.Penalrala 630F2d876 (2d

Cir. 1980).

159 The territorial link has been gradually overcome by two criteria allowing for extraterritorial jurisdiction,

such as jurisdiin over crimes committed outside the territ

personality jurisdiction) or cri mes commi tted agai
jurisdiction). This later possibility has been challenged by some States.

Robi nson, M.The PlnEeton Brinaiples ai ,Universal JurisdictjoRrinceton University

Press, 2001, p. 16.

%¥'Domi ngo, P., 6éDealing with |l egacies of vdpolence: t
cit., p.4.
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law. 162 However, transitional contexts are characterized by weak institutional and
political conditions which may make domestic Isiaot feasiblé®® As other applicable
options, local community justice mechanisms have been established as means of
restorative justice, such as thmato oput-a community rite of reparation and
reconciliation in Northern Ugand&*and more reinvented initions, such agacaca

in Rwandat®®

At the social level, bringing perpetrators to justice shows a clear break with the
past atrocities and responds to the popular claim for justice, which is needed to build trust
in the new political, social and institatial system. The culture of impunity and
amnesties, in contrast, could be detrimental to the reconciliation process and, therefore,

to the achievement of sustainable peiée.

I.4. C Reparations

Transitional justice is based on the assumption that sdraouscaused to victims
should be redressétf. This conception is closely linked Btate o bl i gati on t o
reparation under international la\8% which will be considered unfulfilled when the

behaviourof the Stateallows the violation to go unpunishéd. SuchStatebreach of

162 See for instanceKritz, N. J. (ed.)Transitional justice: how emerging democracies reckon with former
regimes US Institute of Peace, vol.1, 1995. The UN 2004 strategy recognises this linkage and it has also
featured in some UN practice (e.g. its rule of law work in n&ulan). In addition, there are potential
synergies between transitional justice and the rule of law, such as when the first one helps to build a culture
of accountability, see for instance Skaar, E., Gianella Malca, C. Eid&Mlay out of violent corifit: the

impact of transitional justice on peace and democr&MI (CHR Michelsen Institute), 2012.

163The most unfavourable context would be the one where it continued the support for the past regime
and/or groups responsible for past human rights violations, giving them a significant disruptive potential.
164 For more info about this initiative sew®tps://www.facinghistory.org/reckoning/paradpgaceand
justicematc-oputversusicc-ugandaaccessed 22 March 2018.

165 For further information seehttp://www.un.org/en/preventgenocide/rwanda/about/bgjustice.shtml
accessed 22 March 2018.

%6see for instance, Thoms, O. N. T. jonaRustite medhanjsmand Par i
A summary of empirical research findings and i mpl.i
Working PaperCentre for International Policy Studig2008, p.39.

¥’Sandoval Villalba, C., O6TRramcéd 99 @M a & nditu& fora Ic le e n Keedy,
Democracy & Conflict ResolutigmBriefing Paper, 2011, p.5.

pCcl1J, Affaire relative ° |1 o6usine de Chorz-w (Deman
A, no9, p. 21. Literally, the Courtsat ed dthaun 6réienci pl e de droit interne
engagement entra  ne | 6obligation de r®parer dans un:

1691 ACtHR, Velasquez Rodriguez vs. Hondurasdgement 29 July 1998, Serie C, n° 4, pHré&.
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international law, whether by action or by omission, constitutes an internationally
wrongful act, so it will lead to international responsibility and will involve the obligation

to repair victims17°

Nevertheless, States often embak on a reparations process without
acknowledging any legal responsibility for the human rights violations that were
committed. They rather appear to contribute to the reparation process to help their own
population to move forward’! By contrast, it is alsccommon that third countries
contribute to the reparations process, not because they are obligated by international law
to do so, but because they decide to cooperate with such pt&c€ssicerning the
second notion, international criminal law recognisesvidual criminal responsibility for
crimes against humanity, war crimes, genocide and aggression. Perpetrators of such
crimes should also repair the harm they caused to their vitthfile Rome Statute
indicates that the Court should establish the golasiof reparations to be applied to the
perpetrators of crimes under its jurisdiction. While some progress has been made in this
respect, as evidenced in the Lubanga d&Sbkpw to effectively provide adequate
reparation remains a complex issue, and oneHiech there is not yet an appropriate

answer, as Sandoval noté%.

170See ECtHRBazorkina v. Rusaj judgement of 27 July 2006, no 69481/01, para. 161.

"' n Col ombia, for i nst an cRrqgramhade Regavacidnindividaahpor Vst abl i s
Ad mi ni s(Admaistiativea Beparations Programme) in order to provide reparations to victims of

crimes (such as disappearances and arbitrary killings) committed by the guerrillas or paramilitary groups

before 22 April 2008.

172 For example, the United States, throwdBAID, assisted in 1992 to finance the comprehensive health

programme created for victims known as PRAPBograma de Reparacion y Ayuda Integral en Salud y

Derecho$in Chile.

178 Rome Statute of the International Criminal Court, article S& generallylirola Delgado, I. and

Martin Martinez, M.La Corte Penal Internacional: justicia versus impunid&djtorial Ariel, 2001.

1740n 21 October 2016, Trial Chamber 1l approved and ordered to start the implementation of a plan
submitted for symbolic collective reparations for the victims in relation to this case. The implementation

of symbolic reparati onlaccéparee of epatatiores awaely in theoaffectedh e s o ¢ |
communitiesd. According to the Chamber, its decisior
of symbolic nature, will be issued in due course. |J@e Prosecutor v. Thomas Lubanga Dyilo.
ICC-01/04-01/06-2842.

175 Sandoval points out that while some consensus exists to support the idea that adequate reparation in

such situations includes the investigation and prosecution of those who committed the crime, it should also

include a combination oftber forms of reparation given the seriousness of the violation, and always

bearing in mind the particular situation of each vict®a.n d o v a | V iTrhnisittohabJastice: ey, o]
Concept s, Procesapeck,pb.nd Chall engebd,
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According to UN General Assembly Resolution 60/147, and the Basic Principles
and Guidelines on the Right to a Remedy and Reparation for victims of Gross Violations
of International HumaRights Law and Serious Violations of International Humanitarian
Law, reparations should be adequate, effective and profifitey could also include,
as appropriate, restitution, compensation, rehabilitation, satisfaction and guarantees of
nonrepetition!’” With restitution, victims would be restored to the position they held
before the abuse they suffered, or as best as po$$illempensation, instead, includes
economic payment for damages, which can be physical, mental or property dafhages.
Rehabilitation implies medical and psychological care, as well as legal and social
services!® Satisfaction would involve policy measures aimed at acknowledging the
harm, public disclosure of the truth, a public apology, and memorials and
commemorations for victims. Ulhately, guarantees of naepetition may entail

legislative reforms and education initiatives to avoid recurrence of past abuses.

In the reparation process, tB¢ateundertakes to compensate victims and their
families for their losses. Thus, the objeet is to provide concrete remedies, to
acknowledge injustice and, possibly, to restore confidence and trust iState
institutions. Reparation mechanisms may take different forms, ranging from
compensation payments to victims, rehabilitation programpescebuilding projects
in conflicttorn communities, memory projecemd symbolic measures, such as official

apologies, commemorative ceremoniesher establishment of memorials.

The most direct form of reparation is when perpetrators directly caafeetheir

victims, voluntarily or as the result of a tridf This may take the form of monetary

76 UN General Assemb)yBasic Principles and Guidelines on the Right to a Remedy and Reparation for

victims of Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, Resolution 60/147, 16 December 2005.

Y7 bid., Principle 1X.18

"Bassiouni, M.C, &l nter nat i dumanliRigiRseanoRgviewol.6, m2, of Vi ct |
2006, p. 268.

1 UNCHR, The right to a remedy and reparation for victims of violations of international human rights

and humanitarian law; Note byetdigh Commissioner for Human Rights (E/CN.4/2004/57)

WBassiouni, M.C, délnternatiopncit)p.2Recognition of Vict
Blsee for instance, Galvs8n Puent e, Hepdaiton:ARealyi sl ati ve
in the InterAmer i can Court, and a Possi bl Revisg&oldstitutoi o n for

Interamericano de Derechos Humanas. 49, 2009, p. 69.
182 This kind of reparations can be also provided by civil trials such as the landmark case under the ATS,
Filartiga v. Pefiallara, 630 F.2d, 876, (2d Cir. 1980), 30 June 1980.
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compensation for loss and damages, other forms of reparation and/or an apology.
However, this situation has some specific requirements, such asdiardualised
relationship between perpetrators and victims and that the perpetrators have the means to
compensate and can be compelled to d&%a/hen these sorts of measures are not an
option, for practical or political reasons, reparations usually péé&ee through public
efforts 184 While economic compensation is usually difficult due to the weakness of the
transitionalState there are caseshere theStatehas disbursed compensatory funds to

victims and their familie$8®

Reparati ons 6 gnris tmatum vidmsdio tihksttys quo ante
However, this is extremely difficult if not often impossiblein transitional contexts
especially due to the nature of the violations that might have been committed. Other
hardships, such as the scarcityyoonomic resources of tistate the alleged insolvency
of perpetrators and the lack of a clear institutional system, make proper reparations even
more difficult to be achieved. The reparation process has also generated important
discussion regarding itsansformative potentiaf® Reparations can be seen as a means
to move towards development and to give new opportunities to poor and discriminated
populations, which is usually the situation of the victff{sThis new trendso-called
transformative justicéhas challenged the traditional understanding of transitional justice,
which has been historically limited to the achievement of justiegibutive justice for

past human rights violatior’8% However, there is still controversy around how to link the

183Gl oppen, S., OReconciliation and DpeaumB2 ati zati on:
184 An example of that can be found in the Lubanga case, in which the Court, in viewlLabkiitga's

indigence, invited the Board of Directors of the Trust Fund for Victims to examine the possibility of
earmarking an additional amount for the implementatibreadlective reparations in this case and/or

continuing its efforts to raise additional funds. The Chamber also instructed the Trust Fund to make contact

with the Government of the Democratic Republic of the Congo (DRExtore how the Government

might contribute to the reparations procebse Prosecutor v. Thomas Lubanga Dyilo, 1300401/06,

15 December 2017. Order for Reparations amendedQZ0401/063129AnxA. Document available at
https://www.icecpi.int/RelatedRecords/CR2015 02633.Pdaaeessed 21 March 2018.

185 See for instance the cases of Chile and Honduras, the latter as a result of a ruling by-Amadritem

Court.

18RohtAr ri aza, N. and Ordmtvasrkyy ,Rekl.at i6oAn sChoinpp:l eRepar ati o
in De Greiff, P. and Duthie, R. (eds.), 200%ansitional Justice and Development: Making Connections

Social Sciences Research Council, p.170.

187 This could not happen if the aim of reparation is simplyeturn the victim to thetatus quo anteSee

for instance] ACtHR, Cotton Field vs. Mexicgoreliminary exceptions, merits, reparations and legal cost,

16 November 2009, para.450.

L ambour ne, w. 6Transformative gpust ineZeBal,L Ske egynci | i
Koloma Beck, T., Braun, C., and Mieth Fransitional Justice Theorigesp. cit.,p.20.
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transitional justice process to development and tduifitment of economic, social and
cultural rights, as we will further analyse in Chapter two. Indeadicularly difficult has

been the restoration of property rights because it implies the redistnitnf private
resourced which often involves resistance by those who benefit from impunity. For
instance, the Colombian Government is currently testing whether it will be able to restore
land to internally displaced people following recent legislatmoverturn illegal land
takeovers during the years of conffél.

[.4. D Institutional Reform

Stateinstitutions have been often directly involved in the commission of human
rights violations during the armed conflict or repression. In other cases, they simply failed
to prevent it and protect victims from the abusedransitional contextsStatesshauld
deal not only with the abuses committed, but also with the structures that made them
possible Consequently, reforming these institutions is an essential stage to prevent such
human rights violations from occurring agafiThus, the process of institohal reform
is closely linked to guarantees of nmpetition and the key concern of such measures is

prevention.

According to principle 36 Btateshubteakepr i nci p
all necessary measures, including legislative and adimatiige reforms, to ensure that
public institutions are organized in a manner that ensures respect for the rule of law and
protecti on o%Totlhis am,the secughhsecsor aid justice sector are the
main focus of this process. Thecurity ® ct or ref ers to O0the struc
personnel responsible for the management, provision and oversight of security in a
¢ o u n'?inguding the police, military personnel, intelligence services, and private

¥¥Domi ngo, P., O0Dealing with | egacies of opicit,l ence: t
p.5.

190 Qrentlicher, D.Updated Set of Principles for the Protection and Promotion of Human Rights through

Action to Combat ImpunifyUN Doc. E/CN.4/2005/102/Add.1, 8 February 2005, Principles 35 to 38.

Document available at: https://documentdds
ny.un.org/doc/UNDOC/GEN/G05/109/00/PDF/G0510900.pdf?OpenElemeressed 22 March 2018.

191 |bid.

192UN General Assembly Security Council, UN Secretary General, Securing Peace atapDent: The

Role of the United Nations in Supporting Security Sector Reform, UN Doc A/6B65M8/39, 23

January 2008.
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security companiesRegarding thgustice sector, it should be noted that it is a core
element of the transitional justice process. This domain inclymteson reform,
democratic oversight and accountability, civil society, and otf{érs.

Within the framework of transitional justice process institutional reform
contributes to building fair and efficient institutions. Indeed, efficient public institutions
would play a crucial role in preventing future abuses. Avoiding repetition and preventing
human rights abuses certainly constitutesyadaal of transitional justice. On the other
hand, institutional reform enables public institutions, particularly the security and justice
sectors, to address accountability for past human rights violations. Indeed, a fair and
reformed security sector calbe tasked to investigate past abuses committed under
conflict or authoritarianism. Similarly, a reformed justice sector can prosecute and
sentence those involved in past abuses. In summary, institutional reform can be seen as
an important precondition fgroviding domestic accountability for past human rights
abuseg®

Certainly, one of the biggest chall enges:s
in the Stateinstitutions and security system. The OECD and the UN consider it essential
to carry ouia proper assessment of the former structures that failed to prevent and protect
victims from abuse¥’® Specific mechanisms herein aim, particularly but not only, to vet
and purge security forces a8thteofficials who were directly involved or were comjitlic
in the commission of such crim&8.Thus, vetting and removing perpetrators of human
rights abuses from political and institutional positions can be crucial in-tenstruction

of the State **” According to the OHCHR, vetting of public officeas partof a wider

¥The OECD refers to Osecurity systemdéb to have a mor
and justice sectors. OECD DA8andbook on Security System Reforms: Supporting Security and Justice,

OECD, Paris, 2007.

OHCHR Report, ORul eCoomff ILiacwt TSotcaltse sf.orVePotsitng: an ope
p.4. Available athttp://www.ohchr.org/Documents/Publications/RuleoflawVettingen.pafcessed 22

March 2018.

sandoval Villalba, C., 6Transitionalp.dtupsli0i ce: Key
1961f an individwal lacks integrity regarding the lack of respect for human righey should be removed

from its post or not be appointed to -Beckhapdbé| i ¢ posi
Greiff, P.(eds)Justice as Prevention: Vetting Public Eloyees in Transitional SocietieSocial Science

Research Council, 2007, p.17.

"Alija Fern8ndez, R.A., 6La multidi mensionalidad de
jur2zdicos internacionaop.eisplp3 | os | 2mites de | o jurz2d
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institutional reform approaehvhich aims to turn abusive institutions into la@specting

bodies, can help to build the rule of I&%.

Similarly, both disciplinary and criminal procedures should be established to deal
with irregularities andmpunity*®® and educational training of security sector and justice
sector personnel is essential, to ensure they understand the rights of all individuals, that
certain conducts are forbidden, and that a culture of impunity will not be tolé?ated.
Furthermore recommendations of a Truth Commission are ultimately intended to
advancethe type of reforms that may be helpful to rebuild socétgrust. These
recommendations may inclugdedicial, legislative, legal or political reforms. Indeed,
Truth Commissions add work for instance, in the identification of the institutions that
must be reformed or eliminated and identifying those responsible for corruption.
Similarly, through their public hearings, truth commissions can also focus governmental
and public attembn on specific institutions, such as the media, and judicial branch
institutions, serving as a catalyst for a public debate on the role of these instftitions.
Although the more accurate the recommendations could be, the more likely they will be
implemented, they will ultimately depend on civil society groups and the new political

order2%2

Among the numerous and relevant challenges that institutional refors fase
worth mentioning the lack of political will to carry out the political and structural reforms
neededi especially when reforms might also entail accountability measares the
influence of the international community, which it is not always agipe and consistent

as it should be, so thatritay reduce the effectiveness of reforitss.

OHCHR Report, ORul eCorff ILiaom TDtod tse § .orV ePtotsiomg: an op

cit., p.4.
¥pavis, L., 6Transitional hitiasivie focPeacebuildinglSTe,2000.i t y Syst
200sandoval, C., Filipini, L.Vi dal , R. , 6Linking Transitiownal Justic
cit., p.23.
2lyvan Zyl, P., O6Promoviendo |l a justicia transicional

Justicia TransicionalManual para América LatinaMinisteriode Justicia. Comision de Amnist@entro
Internacional para la Justicia Transicion, 2011, p587

202|n South Africa, for instance, the Truth and Reconciliation Commission recommtaidieglspecific
measures with regard to corporations that beneftsdl actively participated in the Apartheid regime.
However, the new democratic government decided to ignore these recommendations in support of the
reconciliation spirit.

2sandoval VTrankitohallastice: Rey @aepts, Processes and Challengep. cit.,p.9
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|.4.E AssesBg the impact of transitional justice.

Many of the abovenentioned mechanisms are usually established with a specific
mandate and timeframe. Nevertgs, experience shows that temporary and permanent
mechanisms can coexist in an effort to deal with the legacy of abuse and with prevention.
While methodologies for assessing impact are advariétpere is as of yet, no
comprehensive analytical framewof&r assessing the impact of transitional justice
mechanisms. However, some interesting aspects related to this issue are worth

mentioning here?®®

Firstly, we should bear in mind that transitional justice is a field based on
principles rather than on datavhich makes it difficult to assess detailed impact
evidence?® Scholarship usually focuses analysingthe strengths and weaknesses of
some specific mechanismgn particular Truth Commissionsut much of the existing
literature in the field simply agmes that those mechanisms offer tangible benefits, rather
than treating them as testable propositiGRsSecondly, it is extremely difficult to
properly compare transitional justice mechanisms across countries, since they often have
different structuresmmandates and implementati#¥§ Transitional justice processes are
developed according to the specific contexts and circumstances of the country in
transition, so there are not two identical transitional processes. Finally, some outcomes

are inherently diftult to measure, such as reconciliation and healing. Similarly, it is also

204 There are several largeeale transitional justice data collection projects and studies . See, for instance,

the Transitional Justice Data Base Project, available at
https://sites.google.com/site/transitionaljusticedatalass/ssed 22 March 2018; also, Van der Merwe, H.,

Baxter, V., et al., (eds.Assessing the Impact of Transitional JustiCeallenges for Empirical Research

United States Institute of Peace Press, 2009.

205For a complete study on the impact and the challenges of transitional justice mechanisms see Skaar, E.,
6Understanding the | mpact ofoclra@pipdper20hlal Justi ce o0
2Mendel of f-Seeking, TratATredd h ng, and Postconflict Peacebuil
op.cit.,p.11.

2’See for instance, Vinjamuri, L, and Snyder, J., O6A
War Crimes Tri bunal s AnaualReview af RPditicdl Sceemce, ip2U04, .85P;c e 6 ,

Gl oppen, S., O0Roads tuml Reé&aammeiwioir&kt,ibon:n A eC@msnoge pStk a a |
Suhrke, A.Roads to Reconciliatigiexington Books, 2005, p.242.

208 On variation in truth commissions, see for instance HaynetJrRpeakable Truths. Confronting State

Terror and Atrocityop. ct. On variation in vetting processes, see De Greiff, P. (@dslice as Prevention:

Vetting Public Employees in Transitional Societfgscial Science Research Council, New York, 2007.
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common for transitionalistice studies to conflate analytically distinct outcomes, such as

peace and democracy, and peace and reconcilidtfon.

I.5 Transitional Justice Theories

The field of transitional justice has been characterised by a relative lack of
theoretical framework$® Indeed, transitional justice practice and discourse have been
mainly based on notions of political transitions and justice adopted from the Western
thinking, and thus, shaped by specific historical experieficésowever, theories about
how best to deal with past abuses in transitional contexts have recently proliferated. But
before analysing those theories and their goals, some preliminary remarkdshmade

to better understand how transitional justicearsd has beerconceived.

Given the heterogeneity of the field of transitional justice, articulating a common
theoretical language has not been a simple task. While it is widely agreed thabtrainsit
justice has become a discipline of its of¥fthe boundaries of the field remain diffuse.

As a multidisciplinary area, transitional justice encompasses not only different disciplines
but also different perspectives and methodologies. Similarly, thie wange of
mechanisms and practices involved in transitional justice processes broaden the field,
hampering the task to adopt a unique theory of transitional justice. While formal rules
and Stateinstitutions used to be the focus of legal and politiceérexe approaches,
anthropological and sociological approaches to transitional justice is often oriented to the

value and challenges of transitional politics on the group and individuaPlével.

On the other hand, transitional justice seems to be coryimuahotion. The field
has experienced a significant expansion, particularly regarding the contexts in which it

209 Mendeloff, D,6 T r-8eeking, TruthTelling, and Postconflict Pedgeu i | di ng: Cur b the Ent
op.cit.,p. 362.

20See Buckleyzi stel, S., Koloma Beck, T., Braun, C., and
i ntroduct i ezistel,S., Kihom&BBeckKkTl, Brgun, C., and Mieth, F.(Edginsitional Jutice
Theoriesop.cit.,p.1.

211 Such as the Second World War Trials in Nuremberg and Tokyo, as well as the establishment of
international criminal tribunals, such as the tribunals for the former Yugoslavia and Rwanda.

212g5ee for instance Buckle®i st el |, S., Kol oma Beck, T., Braun, c.,
theories: Aopatpt2roducti ond,
213 |bid.
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should be applied. For instance, transitional justice mechanisms have been implemented
in situations devoid of any form of political transitjsuch as in the internal conflict of
Colombia or under consolidated democracy in Argerfiifiahere there are not political
transitions’'® Similarly, the notion of transitional justice has expanded its goals. As noted
by McGonigle, earliest conceptions odnsitional justice were predominantly tdpwn
processes, focusing on civil and political rights violations and consequently later
criticised by this narrow emphasis. However, the latest debates are focused on the
socioeconomic dimension of justice andvitoansitional justice can be best connected to
development!® Certainly, this expansion has enriched the field but also blurred the
boundaries of the notion of transitional justice, which raises new theoretical challenges.
While there are several theor@show transitional justice strategies should be developed
and implemented, we will focus in this section on the most representative ones, namely

retributive, restorative, reparative and transformative justice.

Retributive justice theories have inspird earliest conceptions of transitional
justice. Focused on retribution through criminal trials and punishment, the judicial
accountability process has been considered an end in 3t8éfhe notion, thus,
essentially refers to the repair of justice thiougilateral imposition of punishment.
Therefore, retributive justice individualises the punishment and limits the scope of
possible collective guil'® highlighting that no individual is above the latt?
Accordingly, perpetrators deserve to be punished in proportion to the severity of the

wrongdoing to reestablish justice. However, retributive theories are not victim

2We refer here to the initiatives i mplemended for i
2015, as democracy was installed in Argentina in 1983.
2’Hansen, T. 0., 6The wvertical and horizontal expan

i mplications for a cistdl &s Kowma Bedk,ell, Braun, Ci, and Miegth, Buc k| ey
(Eds), Transitional Justice Theoriesp. cit.,pp. 105124.

26s5ee for instance, Mani, R., OEditorial: Dilemmas o
bet ween transi ti on a Interpational Jogrreal ofiTnadsitich&austed vol. 2 n2008,t 6 ,
pp.253265; or Greiff, P. and Dut hi e, R. , 6Transitional

Social Science Research Coun2i09.

217In the development of these theories, we will follow the categorization done by BiérGenigle

Leyh in her article 0The Socialisation of Transitio
Human Rights and International Legal Discourse, Intersemial, 2017.

218 Heikkila, M., International Criminal Tribunals and Victimsf Crime Abo Akademi University Press,

2004, p.23.

2L eebaw, B., O6The Irreconciop.aitag. ¥100Goal s of Transitio
200rentlicher, D. F. , 6Settling Account s: The Duty t
Re gi Wededaw Reew, vol. 100, no.8, 1991, p.100.
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centrec??! Rather, it considers punishmentaasesponse to a violation Btaterules b

not as a response to the harm suffered by the viétifheories of retributive justice

have been strongly criticised, especially in situations of collective violence and mass
victimisation??® Indeed, simply judging and punishing perpetrators do not bomérito

all eviating victimsdé harm or the situation
most trials within the framework of transitional justice processes have been focused on

civil and political rights violation$?* Due to the failure of retribivte justice to address

the needs of victims and to effectively respond to mass atrocityjusdee theories have

raised attempting to bridge those gaps.

Restorative justice, conversely, considers that abuses are not committed against
the State but agast another individual. Consequently, restitution for the damage
suffered by victims should be the main goal of justice, rather than punisfitiéne
crime is, therefore, a breach of the social relationship in the first instance, and secondly,
a violation of the law??® Restorative justice theories then place the focus on the attempt
to repair the victin??’ As McGonigle notes, restorative justice processes are most
effectively employed only after the finding or acceptance of guilgcceptance by the

alleged perpetrator of basic facts of the wrong committ@drguably, this theory has

2IMc Gonigle Leyh, B., 06The Socialisation of Transit.i
f i eHudhan Rights and International Legal Discourbgersentia, no.1, 2017, p.86.
222 Heikkila, M., International Criminal Tribunals and Victims of Crimep.cit.,pp. 26 27.

2’see for instance, Clark, J.N., 6The Limits of Retr.i
and Here g o v Jomraabof International Criminal Justicevol. 7, 2009, pp. 46387.

24see for instance Sharp, D. N. , 6Addressing Economi
PositvePeace Par adi gm f o Fordhamadnesnatibnaldasalburndho.35t 2012epbd |,

780;0r CahilRi pl ey, A. , & FEconeni Rightsimdransigonablostice:dealising Justice

for Violations of E tehertands QuarteryHunto Righteol32, Bil4gm 183. 6
We further discuss about the traditional invisibility of ESCRs in transitional justice processepier
two (section three).

2’Barnett, R.E., O6Restitut i onEthicAnoNg vol. £ a977amhi2B7/m of Cr i
291.

26 yna, E., OPunishment Theory, Holism, &wmid the Proc
Law Reviewvol.1, 2003, p. 228.

2’See Rauschenbach, M and Scalia, D. 6Victims and |
International Review of the Red Crpssl.90, no. 870, 2008, pp.44459.

2Mc Gonigle Leyh, B., 6T h esticB:cexpandihgijustiaettheorins withinth& r ansi t i

f i edp.ditp.88.
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been implemented with relative success in cases such as R¢%&8dath Africg>° and
Uganda?®! At the individual level, the notion of restorative justice implies focusing on
the victim through healing, reparation (including economic or symbolic nature) and
reconciliation. At the social level, these processes aim to advance national
reconciliation?®?> Main criticisms of retributive justice theories argue that simply shaming
and reinggration fail to acknowledge the cultural contexts in which it may or may not be
effective?®® Indeed, purely restorative justice theories have a number of limitations in the
field, such as the focus on national reconciliation, which may come at the exjpjense

actual reparation to victinfs?

As well as restorative theories, reparative justice is focused on victims and on the
reparation of harm they have suffered. Specifically, this notion supports the idea that
reparations are essential in the pathway teg@kehresolution of conflictd® Importantly,
reparations have become a major element in transitional justice strategies. Reparations
should be proportional to the harm suffered and governments should strive to develop
assistance programmes for victims.cbmtrast to restorative justice, reparative theories
do not include the condition of forgiveness, but perceive that the victim will be
empowered by publicly acknowledging the wrong and tangibly making antéhds.
Admittedly, the cost of providing reparatiofgr mass violations is high and quite
difficult to calculate. In factStatereparation policies have traditionally tended to focus
on a narrow set of victims and crimes precisely due to budgetary limitations and lack of

political will. Critics of this thery argue that reparative justice should aim to improve or

2Ssee for instance, Retting, M., O6Gacaca: Truth, Ju
African Studies Reviewol. 51, no. 3, 2008, pp. Z50; or de Brouwer, AM. and E.lRv e b an a, E. , 6Th
Legacy of Gacaca Cour t s InternaticRav@imidahLlaw Feviewolil®, 20135 6 Vi e ws &
pp. 937976.

Koska, G., OCorporate accountability in times of t
African Truthand Reconci | i a Rdstorative Qustoenlintersaiionah Joyrpabol. 4, no.1,

2016, pp. 4%67.

BlBaines, E.K., 06The Haunting of Alice: Local Appro

U g a n bhtardational Journal of Transitional Jusg, no.1, 2007, pp. 91114.
232Hayner, P.B.Unspeakable Truths: Confronting State Terror and Atrocipy cit.,p.155.
233 Braithwaite, J.Crime, Shame and Reintegratidbambridge University Press, 1989, p.8.

P4 eebaw, B., O6The Irreconciop.aithd. BHl6 Goal s of Transitio
2Mc Gonigle Leyh, B., O0The Socialisation of Transit.i
f i edp.ie,p. 89.

236 | pid.
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positively transform the position of the victim within society, not singhce them back

in the position they had prior to the violatitH.

Following this idea, several scholars have called afuding social justice in
transitional justice processes. This new approach has been defit@ohsisrmative
justice While transitional justice processes have been traditionally focused on a narrow
set of human rights violatiorté® transformative justice implies a more holistic approach.
Supporters of these theories argue that, t
transitional justice strategies need to integrate mechanisms to address all human rights,
including ESCRs Similarly, transformative justice advocates not only for conflict
prevention and resolution, but more importantly, for a social transformation

Transformative justice theories have faced criticism and have been questioned for
being thin on conceptual insption and making a limited impact in practfé@In fact,

some commentators have argued that these theories seek to fundamentally change the

priorities of transitional justice by c he
relationships and structuresofcek usi on at both t he&*Othersal and
ar e concerned about transitional justice

i mp r a#tifit tdea o clude too much, so goals of social justice may be better left
to other fields, such atevelopment policie¥'? Duthie, for instance, argues that even if
transitional justice as a field should bec

whether such linkages would be transformative endtijh.this same line, it should be

Bsee for i nstanc@®r arnsafmbroma tnieve W.ustd ce, reconcilia
Buckley-Zistel, S., Koloma Beck, T., Braun, C., and Mieth Fansitional Justice TheorieRoutledge,
2014, p.20; See also Uprimmy Yepes, R., Rights ansf or ma

Vi ol ations: Bet ween Cor mMethetlands @uarserydf HDmas Rightob2r,t i ve J u s
2009, pp. 626648.

238 Primarily related to body integrity and property rights, and therefore included in the category of civil

and political rghts. We further analyse the traditional invisibility of ESERghts in the transitional justice

process in chapter two.

2Mc Gonigle Leyh, B., O0The Socialisation of Transit.i
f i edp.cib,p.92.
Gremdy, P. and Robins, S., O6From Transitional to Tr:

The International Journal of Transitional Justjosl.8, no.3, 2014, p. 347.
#lsee for instance, Waldorf, L., d8okieBciocniopmaitci nvgr o nhges oP,:
Social and Legal Studiesol. 21, no. 2, 2012, p. 179; or Mani, R., Editorial: Dilemmas of expanding

Transitional Justice, or forging the oNeku25 bet ween
22Mc Gonigle Leyh, B., O06The Socialisation of Transitd.i
f i edp.cig,p. 94.

’See Duthi e, R., OFewsids ve Bppebap mdmetnatichalansi ti on

Journal of Transitional Juste, vol. 2, no.3, 2008, p. 292.
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asked whether sh transformative initiatives will promote social unrest in already
unstable societies in transition. Be that as it may, scholarship and practitioners have been
lately calling for a broad framework, moving towards the integration of social aspects in
trangtional justice. As McGonigle notes, however, this call is still largely aspirational
and significant empirical data is needétiHence, research could examine how and
which transitional justice mechanisms would be able to integsatgoeconomic
concernsaccording to the needs and priorities of each transitional justice process.

[.6 Sociopolitical elements of transitional justice processes.

There are many aspects which significantly interplay in transitional contexts, from
the duration of the conflicir the authoritarian regime to the intensity and type of violent
repression. Those elements certainly have an impact on how the transitional justice
process is further developed. For instance, in cases like Spain and Brazil, repression was
hardest early anConsequently, at transition, the passage of time had blurred the
memories of what had happened, and also in many cases, direct victims or their families

were no longer around to foster accountability for past al¥d3es.

Furthermore, in cases wheepression was particularly virulent, prosecutions of
perpetrators are more likely to take place, and thus, political pacts between opposing
actors are quite rafé®In this sense, Panizza noted that in Latin America, 'the massive
and unprecedented naturéthe abuses 'made human rights a crucial component of public
debate in the regioR*’ Similarly, the political transition and democratisation processes
shape the upcoming transitional justice process. According to Lessa, recent waves of

democratisation he followed three patterns: collapse, negotiation or transform&fion.

%Mc Gonigle Leyh, B., O0The Socialisation of Transit.i
f i edp.cié,p. 94.

245 essa, F.The Missing Memory of Transitional Justice: How Argentina and Uruguay confronted past

evils, 19832009.,PhD Thesis defended at London School of Economics, 2009, p. 46. Document available
athttp://ethesetse.ac.uk/2052/accessed 26 March 2018.

248 |bid.

panizza, F., O6éHuman Rights in the Processes of Tr
A me r iop. aitdp.169.

28| essa, F.The Missing Memory of Transitional Justice: How Argentina and Uaygconfronted past

evils, 19832009, op. cit.p.50. Lessa also notes that others scholars have referred to these patterns as
transformation, rupture and negotiation.
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In situations of collapse, the old regime has often been weakened almost to the
point of disintegration, so few political constraints exist which facilitates accountability
initiatives. Collapsing can be related to different cag$dsut the main consequence is
that the old regime is discredité.Usually, this means that accountability initiatives
proliferate, as the former government does not have the power to prevent it, but there can

be exception$>!

In contrast, transitions by negotiation or by transformation are considered the least
favouraltbe to accountability issues. As happened in Spain, for instance, the new
government is unlikely to develop accountability policies for past crimes as the outgoing
regime often retains a significant power to threaten democratic consoliéR&tidus, in
trarsitions by negotiation or transformation, members of the previous regime are still able
to impose limitations about the democratisation process and how to deal with the past
events. Negotiated transitions imply pacts and agreements between the fornmer and t
new government, usually addressing key details of the transition process. That means that

the outgoing regime is still able to establish and even impose the terms of tr&isition.

On the other hand, in transitions by transformations, the former gogatnm
decides to gradually open up in an attempt to evolve into a democracy. It usually
culminates with free elections. Consequently, the members of the old government remain

powerful throughout the process and even after the democracy in intlled.

249 For instance, due to loss of internal legitimacy, foreign intervention or defeatitexnal war, as was

the case of Argentina as we further analyse in Chapter V and VI of this thesis.

20| essa, F.The Missing Memory of Transitional Justice: How Argentina and Uruguay confronted past
evils, 19832009, op. cit.p.51.

2511 the former regine still has many supporters within the society or an important power in some State
institutions, particularly the military forces, as happened in Argentina in the first stages of the
democratisation process. I nde ed militarwferdesiveere puishing n s 2 n
the government to not adopt accountability policies.

252 Calhoun, N.,Dilemmas of Justice in Eastern Europe's Democratic TransitiBalgrave Macmillan,

2004, pp.1415; see alsdG- mez | s a, F., and MS§ rrgmuTe@litar@rismrta s ¢ o,
Ful fi | BeYeardaof the Umiversal Declaration of Human Rights in Eurbgersentia, 2009, pp.
247-261.

253 Calhoun, N.Dilemmas of Justice in Eastern Europe's Democratic Transitmmsgit, p.14.
254 |bid.
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With regard to the democratisation process and its legal status, Nino categorizes
them as continuous, legal breakdown/rupture, and legal restofationthe first case,
accountability appears to be harder as human rights abuses have been usually legally
proteded at the time of commission, and afterwards by amnesty laws or other similar
provisions. Regarding the cases of legal breakdown or rupture, former government
actions can be prosecuted retroactively and amnesties can be disregarded, as happened
after theSecond World War in Germany and Japg&rLastly, in cases of legal restoration,
accountability policies may present an 0i

restraints may arise as a consequence of the restoration of earlier democrafit laws.

|.7 Intermediate conclusions

This chapter explored the notion and evolution of transitional justice as a field,
focusing on its defining features and its main processes and mechahiamstional
justice is not astatic field, but on the contrary, is constant development and being
adapted to the arising challenges of the new situations. The employment of diverse
mechanisms depending on the specific transitional justice process itself reflects internal
and international political, historical and somiltural dynamics unique to each particular
context. Indeed, implications of IHRL and Public International Law have been evidenced,

particularly with regard to the justice process.

While criminal prosecutions are undeniably relevant, there are alse othe
mechanisms to discover and deal with a violent past. Indeed, legal process could be more
accurate when examining and evaluating the evidence but it has been contended that the
narrow focus of the legal process could produce a limited truth. Therefechamsms
such as TRCs can potentially provide a broad picture of past events. Other mechanisms
such as economic reparations have proof
to transformative effects, although resources are frequently limitedodbadgetary
constraints. Institutional reform can also contribute to recBvegeinstitutions, as well

as to restore trust in them. However, this task is often hampered by the lack of political

255Nino, C. S.Radical Evil on Trial,Yale University Press, 1996, p. 120.
256 |bid.
257 |bid.
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will to carry out the political and structural reforms negdparticularly when reforms

might also entail accountability initiatives.

It has also been suggested that political variables and several actors certainly
influence the design and implementation of transitional justice strategies. Consequently,
different approaches and theories have been developed and implemented depending on
the specific circumstances of each transitional justice process. While retributive justice
inspired the first transitional justice theories, it was revealed that only judging and
puni shing perpetrators does not contribute
which the abuse has left them. Therefore, other theories emerge, such as restorative justice
and reparative justice, which focus on restitution and reparationeasiain goal of
justice. However, these last theories still present many limitations, such as a narrow focus
on reconciliation at the expense of victi
implement economic reparations. Ultimately, several conamers contended that social
justice should be included in transitional justice processes, which has led to a new
approach called transformative justice. While this approach implies addresings all human
rights, including violations of ESCRs, they have begmstioned for being thin on
conceptual inspiration and making a limited impact in practice. It has been argued that
moving towards the integration of social aspects in transitional justice would be desirable,
so research could examine how and which ttiamsl justice mechanisms would be able
to integrate ESCRs violations, according to the needs and priorities of each transitional

justice process.

Despite those specificities, there are also many elements in common within
different transitional justicerpcesses. Thus, previous experiences can serve as models,
and mechanisms used there can be adapted to the specific contexts and challenges for

new cases in the future.
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[I. CHAPTER TWO i ESCRs in Transitional Justice

1.1 Introduction

Transitional justice programmes have been traditionally focused on CPRs
violations and therefore have largely ignored violations of ESORese rights and
socioeconomic elements of conflict or authoritarianism more generally were simply
relegated to the background isséR¥Socioeconomic grievances however often appear
as relevant aspects to the past violent dynamics, so considering thepoteatally
provide a deeper understanding of the root causes of conflict, as well as helping to reduce
the chances of recurrence in the futti®elndeed, many conflicts and dictatorial regimes
are often fueled by socioeconomic injustices, and frequemilyive ESCRs violations.

For instance, the riots in Tunisia and Egypt that ultimately led to-Eugle violence had
expressed socioeconomic concerns, such as unemployment and cofptikewise,
pursuing nediberal economic policies by most of thelitary regimes in Latin America

was found to be closely linked to violations of ESCRs, particularly regarding trade
unionists and leftist activists who became the main target for repre$%ion.
Notwithstanding these considerations, many commentators adveceation about
including ESCRs within transitional justice strategies, arguing that addressing ESCRs in
such contexts could jeopardise the whole transitional justice programme, being too broad
and ambitioug®? Similarly, there are also concerns about théability of current

transitional justice mechanisms and tools to do this task.

*®*See for instance, Shar p, D. N. , 60Addressing Econon
PositivePeace Paradigm for Transitional JustiEerdham International Law Journalol.35, 2012, p.

780; Calvet Martinez, E., 'La exigibilidad de los derechos econémicos, sociales y culturales en situaciones

de postconflicto y en procesos de justicia transicional’, in Bonet Pérez, J. and Alija FernandetaR.A.,

exigibilidad de los drechos econdmicos, sociales y culturales en la Sociendad Internacional del siglo XXI:

una aproximacion juridica desde el Derecho internacipridhrcial Pons, 2016, p.199.

29 SzokeBur ke, S., ONot Only o0Context 6: Lothgerigioreansi ti on
Violations of Econapneit,p.46847T0 Soci al Rightso,

%See MufYoz Nogal, E. and G-mez Isa, F., o64aPan, Libe
TY%nez y Egipto y |l a defensa de derechos econ:- micos

R.A., La exigibilidad de los derechos econdmicasiales y culturales en la Sociendad Internacional del

siglo XXI: una aproximacion juridica desde el Derecho internacional, opgi219241.

%Hecht, L. and Michalowski, S., The Ecommat,c and So
p.3.

262 About criticisms on this inclusion, see Chapter 1.5, when analysing transformative justice theories.
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This chapter explores the contents and scope of ESCRs in relation to this debate.
It then seeks to refute those concerns by outlining that some misconceptions and
conceptualconfusion occurred when trying to address ESCRs in transitional justice
processes. Certainly, ESCRs are just one element of the socioeconomic dimension of
transitional justice andbtate failures to respect and protect them can be relatively
straightforwardo address within the existing transitional justice tools. Prioritising which
particular ESCRs should be addressed would ultimately depend on the specific context,
including the nature of past violations and the resource constraints of transitional justic
institutions?®® Whereas it would be unrealistic to expect that the inclusion of ESCRs wiill
resolve the full extent of the socioeconomic challenges at stake hequaBtt or post
authoritarian situations, this author argues that addressing specificsEfep&nding on
the particular context, could contribute towards such broader goals. This chapter thus also
explores how ESCRs can be potentially addressed by the existing transitional justice
mechanisms, as well as providing some examples of how it leedglbeen done in

certain transitional justice processes.

While using the abbreviation of the usual grouping of economic, social and
cultural rights (ESCRs), this chapter will primarily focus on economic and social rights
violations, to the exclusionf cultural rights violations. This approach is based on the
assumption that economic and social rights are most closely aligned to projects of
development and they are, consequently, often argued to be outside the bounds of
transitional justice?®* Specifially, this chapter takes labour rights as reference, and
particularly, the right to form and join trade unions and the right to collective bargain. It
seeks then to analyse their nature as ESCRs and the contents of the corre§iateling
obligations. Give that this work focuses on the role of corporations and their primary
domain of activity is economic, links between their operations and the enjoyment of
ESCRs are hardly refutable.

235z0keBur ke, S. 6Not Only o6Contextdo: Why Transition
Vi ol ations of Econapmnit,d73and Soci al Rightso,

%see for instance Schmid, E., and Nolan, A., 006Do |
Soci al Ri ght s i nThellnternatoomat Jousnal @f Tradsitiondl Justjeedl.,27, no. 3,

2014, pp. 36882;0r SzokBur ke, S. , nd6 Mot 6OnMhyoCoansitional Just
Longer Il gnore Violationsopocitp.#8onomic and Soci al Ri gl
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[1.2 Contextualising ESCRs in international law

ESCRs are part of the universal human rights legal framework in which all rights
are 6universal, indivisi bfAswehat CPRsghts,r depend
ESCRs aim to protect human dignity by establishing both positive and negative
obligations forStates These obligations include a range of minimum conditions required
for people to live in a dignified way, to ensure freedom from fear and want, and th

commitment of continuous improvement of living conditié?fs.

While providing an exhaustive account of ESCRs is beyond the scope of this
study, it hereunder presents an overview of such rights and the obligations they4dthpose.
ESCRs have been categorisediifferent ways with regard to tt#&tateobligations. The
6tripartite typologyd of oOrespect®Thiprotect
notion includes the obligation to respect, which prohibitsStagefrom interfering with
existing enjoymenof rights; the obligation to protect, which compels $tateto ensure
that nonStateact or s do not interfere in the popul
the obligation to fulfil, which implies thabtateparties are required to take whatever
meaures are needed to overcome obstacles to the fullreaja of those rights. Thus,
ESCRs impose a combination of positive and negaftageobligations. ESCRs are fully
recognised in international human rights law, such as the 1948 Universal Declafation
Human Right$°and the 1966 International Covenant on Economic, Social and Cultural
Rights2’° The latest normative development in the field has been the adoption in
December 2008 of the Optional Protocol to the International Covenant on ESCRs.

However, he treaties do not fully explain the content of those rights, so the scope of each

265Vienna Declaration and Programme of Action (A/CONF.157/24 (Part 1), chap. lll, para. 5.

266 preamble to the International CovenantEconomic, Social and Cultural Rights. Document available

at: http://www.ohchr.org/EN/Professionalinterest/Pages/CESCRasmesed 21 March 2018.

267 For an overview of ESCRabligations under ICESCR, see, for instance., Sepllvedd;hé.Nature of

the Obligations under the International Covenant on Economic, Social, and Cultural Rigbtsentia,

2003.

2%Schmid, E., and Nolan, A., i Do onhcoand-sadahnfights iEx pl or i n.
Transiti oapeait.,plusticedo,

269 Universal Declaration of Human Rights, 1948. Artsi. 22

2For further information about the full l egal fram
Handbook for National Human Right I nsti tuti onséd, Uni ted Nations
http://www.ohchr.org/Documents/Publications/trainingl2engmtfessed 22 March 2018.

271 Optional Protocol to the Internatidn@ovenant on ESCRs. UNGA Res. 63/117, 2008. It entered into

force on May 2013; three months after the tenth State ratified it.

I


http://www.ohchr.org/EN/ProfessionalInterest/Pages/CESCR.aspx
http://www.ohchr.org/Documents/Publications/training12en.pdf

economic, social and cultural right is in need of further explanation. This interpretation
task is usually done by authoritative bodies such as the Committee on Econariak, So
and Cultural Rights and other human rights treaty bodies and special procedures.

According to article 2 (1) of the Covenant:

OeaStalteParty ¢é undertakes to take steps,
international assistance and cooperation, especially economic and

technical, to themaximum of its available resourcewith a view to

achieving progressively the full realization of the riglgsognized in the

present Covenant by all appropriate means, including particularly the
adoption of | egislative measuresodo (empha

In this regard, the concept of progressive realisation of ESCRs constitutes a key
aspect ofState6 obl i gations in this field. Whi | e
realisation of those rights cannot always be achieved immediately and might need time,
it requiresStatesto take appropriate measures in order to pursue the full realisation of
these rights with all the available resources at their dispdé&@lonsequently, realisation
of these rights can be hampered by lack of resodfé&sgually, it means thabtated
compliance with their obligation to take appropriate measures is assessedghttbé |

the resources available to théf.

Notwithstanding the above mentioned, it should be noted that not all the
obligations regarding ESCRs are progressive. The Committee has clearly claimed that
Statesalso have immediate obligations, such as theyabtin to take deliberate, targeted
and concrete steps towards the realization of these rights, the prohibition of discrimination

and the prohibition to adopt retrogressive measures, to mention some exafnples.

272 See, for example, Committee on Economic, Social and Cultural Rights, general comment No. 3 (1990)
on the nature of the State apti esd obligations, par as. 4 i
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?#yosdNT%2fCESCR%2fG
EC%2f4758&Lang=emccessed 26 March 2018.

213 However, some of the rights included in the Covenant can be characterized as féeéstoexample,
freedom of association and the right to join trade urdowhkich are of immediate effect andeanot
particularly resourcéntensive.

274 Committee on Economic, Social and Cultural Rights, general comment No. 3 (1990) on the nature of
the State partiesd obligations, paras. 1 and 9.
275 Committee on Economic, Social and Cultural Rights, general comnwer? KL990) on the nature of
the State parti ésaddl0.bl i gati ons, paras. 1
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Similarly, Stateparties have the obligatido protect individuals from interference by
third parties in the enjoyment of their rightsich as corporationand this obligation is
generally of immediate effeét®

International human rights law is still essentigatecentred. Butwhile only
Statesare parties to the existing human rights treatieso they have the primary
responsibility to promote and secure their fulfilmenthey are not the only actors
involved. Individuals, local communities, trade unions, civil society and corporations
have responsibilities regarding the realisation of ESER&s a minimum standard, Non
StateActors (NSAs) must respect the human rights obligatiorStates’’® Respecting
them requires NSAs not to adopt, and to repeal laws or policies, administrativeeaeasur
and programmes that do not confornState® human ri ght s obl i gati ot
concerning ESCR%?®

While various international and regional mechanisms have been established to
monitorState® compl i ance, justi ci ahyichaliengg€’Atf ESCRSs
international level, the Committee on Economic, Social and Cultural Rights monitors the
compliance ofStateparties with their obligations under the Covenant. The Committee
reviews their periodic reports and issues concluding obsemngadiod recommendations.

With the entry into force of the Optional Protocol to the Covenant in May 2013, the

276 See for instance, Gibney, M., and Vandenhole, W. (Edt#ijating Transnational Human Rights

Obligations. Alternative Judgmen®outledge, 2014. p. 269. Committee on Eeniwy Social and Cultural

Right s, gener al comment No. 3 (1990) on the nature
al so, OHCHR Publication, O6Transitional Justice and I
United Nations, 204. p.11. Available athttp://www.ohchr.org/Documents/Publications/HRIB-13-

05.pdfaccessed 27 March 2018.

277n this regard, it should be noted that both Maastricht Guidetind&olations of Economic, Social and

Cultural Rights (1997), and the Maastricht Principles on the Extraterritorial Obligations of States in the

area of Economic, Soci al and Cul tur al rights (2001
includesthe State's responsibility to ensure that private entities or individuals, including corporations over

which they exercise jurisdiction, do not deprive individuals of their ESCR.

278 Ssenyonjo, M.Economic, Social and Cultural Rights in International Lawart Publishing, 2009, p.

126; Specifically on businesses, see also the United Nations Guiding Principles, endorsed by the Human

Rights Council in its resolution 17/4.

of 16 June 2011

279 | bid.
®Saura Estap”™, J., O6La exigibilidad jur2dica intern
|l os derechos econom-micos, sociales y cHiderecha al es 6, i

Internacional de los derechos humanos mariodos de crisis. Estudios desde la perspectiva de su
aplicabilidad, Marcial Pons, 2013, p.59.
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Committee can also hear individual complaints and initiate inquiry procedures regarding

alleged violations of the Covenant (ICESCR).

At the regioml level, both the InteAmerican Court of Human Rights and the
African Court on Human and Raia@ratedado Ri ght s
raise the legal enforceability of the ESCRs catalog recognized within their jurisdtion.

By contrast, the EtHR is limited in this sense, given that the European Convention on
Human Rights and their Additional Protocols recognise ESCRs in a more restricted
manner?®? While the European Social Charter allows the reporting of collective
complaints for ESCR%? only certain norgovernmental organisations are entitled to
lodge collective complaints concerning the Charter and individuals are not entitled to do
so. On the other hand, the use of regional and domestic courts angudicai
mechanisms has significantiycreased in the last decad&swhich has contributed to

overcoming the traditional scepticism about the justiciability of ES€Rs.

[1.3 Labour rights as ESCRs: a particular focus on freedom of association at the

workplace

I1.3. A Labour rights as human rights

The question of whether labour rights must be considered as human rights has

given rise to heated debates. While in human rights law and labour law scholarship some

281|n the InterAmerican system this is based in art. 62, relating arts. 44 and 45 of the American Convention

of Human Rights of 1969, and the article 19 of Aiddal Protocol to the American Convention on Human

Rights in the area of ESCRs of 1988. (Protocolo de San Salvédting African system, arts. 3 and 5 of

the Protocol to the African Charter on Human and Peoples' Rights on the Establishment ofcte Afri

Court on Human and Peoples' Rights of 1988, in relation to arts. 47 and 55 of the African Charter on Human

and Peoples' Rights of 1981.

?Bonet P®r ez, gdneral présupuestosoydlimamesino emolutivo de la exigibilidad juridica
internacional de | os derechos econ-micos, sociales
R.A., La exigibilidad de los derechos economicos, sociales y culturalesSmtiandad Internacional del

siglo XXI: una aproximacion juridica desde el Derecho internaciooalcit.,p. 18.

283The Collective Complaints procedure was introduced by the Additional Protocol in 1995.

284 See for instance the communications system of@ESCRs or the complaints system of the European

Social Charter, both of them coordinated by the corresponding Committees.

2L angford, M., 6The justiciability of soSoci@dl rights
Rights JurisprudenceEmerging Trends in International and Comparative L&@ambridge University

Press, 2008.
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endorse the character of labour rights as human rights without hesitatners view

it with skepticism and suspicidf’ Attending to their definitions, while human rights are
universal and possessed by all human beings by virtue of their humanity, labour rights
can be defined as the set of rights that humans possess by ofirtiieir status as
workers?88 Notwithstanding that, some scholars have argued that workers should not be

viewed as economic interests, but rather as bearers of fundamental humai%ights.

In 1998, the International Labo Organization (ILO) famously geneeat the
Fundamental Declaration on Principles and Rights at Work (Fundamental
Declaration¥®® The Fundamental Declaration was partly an attempt to achieve a degree
of moral, political, and legal consensus on what constitutes universally reswtabar
rights. It asserts that all memb®tatesof the ILO, regardless of which specific labour
conventions they have ratified, are bound
consisting of freedom of association, freedom from forced labour and from child labou

and nonrdiscrimination in employment.

These enumerated rights differ from the broader conception in part because they
do not necessarily require a given level of economic advancement. Some scholars,
however,Statethat such a narrow conception of labaights is limiting, and favor a
more expansive account of labour rights. They argue that the entire corpus of rights, as
embodi ed in the essential international h
conventions and jurisprudence, ought to be treatddrmlamental and eequal labar
rights2% These rights include not only the civil and political rights highlighted in the

286 See for instance, Canessa Montejo, M.F., 'Los Derechos Humanos Laborales en el Derechos
Internacional’, Revista Latinoamericana de derechos humanad. 23, no.1l, 2012, pp. 11644,

Drzewicki, K., 'The right to work and Rights in WorEconomic, Social and Cultural Right&luwer,

2001, 2 edition, p 223,; Ssenyonj o, M. , 6Economic So
Ob 1l i gat Josephsadd McBeth (edsResearch Handbook on International Human Rights ,Law

Edward Elgar, 2010, p. 36.

287 Mantouvalou, V., 'Are Labour Rights Human Rights2uropean Labour Law Journa2012.p.1

Kol ben, K., o6éLabor Rirgnih fosrnakos IntedatiorsalinLanwRvol g5b, tna2? 6 ,

2010, p.453.

#%See for instance, Adams, R., o6Labordés Human Rights
Ri ghts as HHumanRighsiand Hunsal Welfak&orking Paper n°36, 2006.

20 Full document  available  at: http://www.ilo.org/wcmsp5/groups/publicfed normy--
declaration/documents/publication/wcms_467653gutessed@March 2018.

¥lsee for instance Alston, P., ACore Labour Standard:

Ri ght s Ruwogdeamauinal of International Lawo.15, 2004, p. 457. See also Alston, P., and
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Fundamental Declaration, but alsothecsa | | ed O0soci al rightso, su
and producti ve e mpinthgintermatiodal CGowenapt oroEconamed f or
Social, and Cultural Right$? and the labourelated social rights included in the

Universal Declaration of Human Rights (UDHRSThese scholars are opposed to the
Fundamental Declaration because they argue thettcludes a number of what they

consider economic and social rights, such as the minimum wage and health and safety

standardg?*

By contrast, Langille and Maupain, noted international labour lawyers, argue that
the heartland of labour rights is the cawk 'procedural’ or 'enabling' right8> In
particular, Langille argues that labour law and labour lawyers differentiate between
labour rights, which are procedural in nature and labour standards, which are eutcome
based® Some components of labour regulatjorovide rights to workers that guarantee
processes, such as freedom of association and collective bargaining, while other
components might prescribe substantive standards that employers must meet, such as
specified levels of health and safety and wadélsangille accuses Alston of conflating
these two concepts and argues that the Fundamental Declaration is coherent and desirable
because it takes an approach to labour law and labour rights that emphasizes worker

agency?%®

All positions considered, what sae to be undeniable is that certain labour rights
are compelling, stringent, universal and timeless entitlements, as much as some civil and

political rights such as the right to privacy or the prohibition of slavery. The recognition

Heenan, J. 6 S honal bakor @agle: AnhUnintdndet €ansequence of the 1998 ILO

Decl aration on Fundament aNewParkiUniversity Joersal oalmednatRnalg ht s a't
Law and Politic no.36, 2004, p. 221.

222|nternational Covenant on Economic, Social, andtual Rights (herein after ICESCR), 1966. Art. 6.

293These rights include the right to work, free choice of employment, just and favorable conditions of work,

and protection against unemployment. Universal Declaration of Human Rights. U.N. Doc. A/&3.0, 194

Al ston, P., and Heenan, J., O06Shrinking the I nternat
1998 1 LO Declaration on Fundamogatipab32%r i nci pl es and |
®rLangill e, B. , 0 The rTrie Stoayb(Respsne R it @ h tAirepeéan dourdal of

International Law,vol. 16.3, 2005, pp. 408 2 9 ; Maupai n, F., ORevitalizatio

Potential of the 1998 |1 LO Decl ar at i obuwropeandourndhe Uni ver
of International Law vol. 16.3, 2005, pp. 43948.

2% angille, Ibid. pp. 42829

297 |bid.

298 bid. p. 431.
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that certain labour rlgs are human rights does not imply that human rights exhaust
labour law as a field of study but that some labour rights are stringent normative
entittement£®® Indeed, a number of labour rights have been codified in human rights

instruments, such as theESCR3%

With regard to the International labour standards, it is worth mentioning that the
ILO regularly examines the application of standards in merSletesand points out
areas where they could be better applied. If there are any problems in thatewpbé
standards, the ILO seeks to assist countries through social dialogue and technical
assistance. The ILO has developed various means of supervising the application of
Conventions and Recommendations in law and practice, following their adoptiba by t
International Labour Conference and their ratificatiorSkates On the one hand, there
is the regular system of supervision, which includes examination of periodic reports,
submitted by membetateon the measures they have taken to implementrtdwsmons
of the ratified Convention®! On the other hand, there are the special procedures, which
are based on the submission of a representation or a comfdimtaddition, the
Committee of Experts publishes andapth annual General Survey on membeated
national law and practice, on a subject chosen by the Governing Body. These surveys are
established mainly on the basis of reports received from mestéersand information
transmitted by employersé and woittde®fr sd or g
Experts to examine the impact of conventions and recommendations, to analyse the
difficulties indicated by governments as impeding their application, and to identify means

of overcoming these obstacles.

I1.3.B Freedom of association at the workface: the right to form and join
trade unions and the right to collective bargain

29%Mantouvalou, V., 'Are Labour Rights Human Rightsp.cit.,p.27.
30 For instance, the right of everyone to the enjoyment of just and favourablei@ondit work (article
7) and the right of everyone to form trade unions and join the trade union, as well as the right to strike

(article 8).
301 Examination by two ILO bodies of reports on the application in law and practice sent by member States
andonobsr vati ons in this regard sent by workersé organ

302 These are the special procedures for representatonthe application of ratified Conventions, the
special procedure for complairdaser the application of ratified Conventions and the special procedure for
complaints regarding freedom of associatiomtigh the Freedom of Association Committee.
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The right to form and join trade unions belongs to a larger group or category,
namely the right to freedom of association. Recognised in the article 20 of the UDHR,
thisprv i si on reveals that O6everyone has the r|
associationd and 6no one may B%Thecighttpel | ed 1
freedom of association is the right to associate for social, political, religious otriadus
reasons® Whether freedom of association is an individual right not to associate, or
involves interrelated rights of a more collective nature, has been the subject of fierce

debate both on a domestic and international 1€%%I.

At the workplace, fre#om of association translates to the right to form and join
trade unions and the right to collective bargain. OiEHR also expressly recognises
"The right to join trade unions and the ri

A further recogrtion of this right can be found in the ICESCRs, article 8:

1. TheStatesParties to the present Covenant undertake to ensure:

(a) The right of everyone to form trade unions and join the trade union of his
choice, subject only to the rules of the orgat@raconcerned, for the promotion

and protection of his economic and social interests. No restrictions may be placed
on the exercise of this right other than those prescribed by law and which are
necessary in a democratic society in the interests of adtsmcurity or public

order or for the protection of the rights and freedoms of others;

(b) The right of trade unions to establish national federations or confederations
and the right of the latter to form or join international tradén organizations;

(c) The right of trade unions to function freely subject to no limitations other than
those prescribed by law and which are necessary in a democratic society in the
interests of national security or public order or for the protection of the rights and
freedoms of others;

(d) The right to strike provided that it is exercised in conformity with the laws of

the particular country.

303 This right is also recognised in hard law instruments, such as the ICCPR (article 22), and regional treaties
such as the ECHR (article 11).

304 As it is enshrined in international instruments such as thenatienal Covenant on Civil and Political
Rights, adopted Dec.19, 1966.

305For a further debate, see for instance Owens, R., and Riley, J. and MuiTag, Uaw of WorkOxford
University Press, 2007.
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2. This article shall not prevent the imposition of lawful restrictions on the exercise
of these rights by members of the arnfedces or of the police or of the

administration of th&tate

3. Nothing in this article shall authori&atesParties to the International Labour
Organisation Convention of 1948 concerning Freedom of Association and
Protection of the Right to Organize take legislative measures which would
prejudice, or apply the law in such a manner as would prejudice, the guarantees

provided for in that Conventior%

In addition, these rights have been recognized in the preamble to the Constitution
of Internatonh Labour Organisation in 1919, at
mission was based on the principles that labour is not merely a commodity and that social
justice is necessary for world peace. A new preamble was adopted after World War I,
when the ILObecame a United Nations body, and freedom of association was again
endorsed as a key method for attaining social justice and universal and lasting peace.
Indeed, the obligation for memb@&tatesto protect freedom of association is often

regarded as a requirement of ILO membersfip.

Two major conventions related to these rights have emerged out of the ILO
system, namely th€reedom of Association and Protection of the Right to Organise
Conventim (No87)**®and theRight to Organise and Collectively Bargain Convention
(No 98)31° These conventions define the scope of those rights in more Getailention

87 provides protection to freedom of association in two key ways: firstly, providing

306|CESCRs, article 8.

%7Hut ¢ hi n Ehe Right taFreedondof Association in the Workplace: Australia’'s Compliance with

I nternati onal BRacifitaBasin Rawgdumaol.2g no®, 201,0.128.
3Creighton, B., 6FinBlanpannR (ed¥Conparativedabaurt lawamdénduril
relations in industrialized market economieKluwer Law International, 2007, p. 2746. The
International Labour Organization (ILO) is the specialized U.N. body on issues of social justice and labor
conditions. It has a distinctive tripartite sttuie whereby decisions are not only made by States but also
by employeré and workeré representatives. Since its inception in 1919 it has adopted numerous
conventions and recommendations dealing with labor rights. The ILO has one of the most highpedevelo
supervisory systems in international human rights law. Under art. 22 of the ILO Constitution member States
are required to send reports at regular intervals on their implementation of ILO recommendations, in
addition to ILO conventions that they hawgified.

309 Freedom of Association and Protection of the Right to organise Convention, adopted July 9, 1948.

310 Right to Organise and Collective Bargaining Convention, adopted July 1, 1949.
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protection for the right of workers and employers to form and join organizations, and
secondly, it provides protection for the autonomy of these organizations, once
established, to further the interests of its mempér€onvention 98to a significant
extent, comm@mentsConvention 87requiring that workers enjoy adequate protection

against antunion discrimination3'?

A substantive function of Convention 98 is to enable collective bargaining
between employers and unions. Indeed, under artickdadeparties mst take steps to
encourage and promote collective agreemenwhile neither of these conventions make
express reference to the right to strike, supervisory bodies have taken the view that it is
an integral aspect of freedom of associatidf.These treatieshave also been
complemented by later instruments dealing with the specific application of freedom of
association in particular industrigS.It is worth mentioning at this point that the ILO
conventions and the jurisprudence of the treaty monitoring bddies mainly been
focused on the collective aspects of the right to freedom of association. However, a
dichotomized view about the right as either 'individual’ or ‘collective' is overly simplistic

as Hutchinson has pointed Jif.

At the European level, titeuropean Convention on Human Rights specifies trade
uni on membership as an important right esse
to freedom of peaceful assembly and to freedom of association with others, including the
right to form and jointrade ni ons f or the protection of h |
addition, the right to 6freedom of associ at

311 Convention 87, articlesV.

812 Convention 98, article I.

313 Convention 98, article IV.

3141LO Committee of Experts on the Application of Conventions and Recommendations, Individual
Observation concerning freedom of association and protection of the right to Organise Convention, ILO
Doc 062009AUS087, 2009.

315 abourrelations (Public Service) Convention, Protection of the Right to Organise and Procedures for
determining conditions of Employment in the public service, C151, ILO/ CONF.64, (June 27, 1978);
Workers' Representative Convention, Protection and Facilities tdforded to Workers' Representatives

in the Undertaking, C135, ILO/CONF.56 (June 23, 1971); Rural workers' organisations Convention,
Organisation of rural workers and their role in economic and social development, C141, ILO/CONF.60
(June 23, 1975).

316The ILO Conventions clearly recognise the right as simultaneously individual and collective in key
areas. For instance, provisions prohibiting discrimination on the basis of union membership are directly
enjoyed by individuals as well as groups or orgarosati
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the protection of their economic and soci al
are eshrined in the European Social Charter, adopted in 3¥9@his document was

revised in 1996, when thei ght s of workerso representat
included®'® On the other hand, the Charter of Fundamental Rights of the European Union
recogniseghe right to fair and just working conditions (article 31) protection from
unjustified dismissal (article 30) a guarantee of timely information and consultation

(article 27) and to the right of collective bargaining and collective action including the

right to strike (article 28).

The European Court of Human Rights set forth the main principles concerning
trade union freedom iits judgmentNational Union of Belgian Police v. Belgiur@7
October 1975 Therefore, the Coustatedthat Article 11 safeguasdthe right to form
a trade wunion and to join the trade union
6freedom to protect the occupational inter
action, the conduct and development of which the Contra8iatgs must both permit
and make possibleé. Similarly, the Grand Ch

in its judgemenDemir and Baykara v. Turkeyl2 November 2008° The Court held

817Part I, point 5 and 6.

318part I, point 21.

318 ECtHR,National Union of Belgian Police v. Belgiumerits, just satisfaction, App no 4464/70 (A/19),

(197980). In this case, the applicant trade union complained that the Belgian Government had not
recognised it as one of the most representative organisations which the Ministry of the Interior was required

by law to consult. The Court held that there had been no violation of Article 11 of the Convention, finding

that the applicant trade union had otherans of actingis -a-vis the government, besides consultations

with the Ministry of the Interior. The Court furthe]
the number of organisations to be consulted was not in itself incompatibleradéhunion freedom and

was a matter for the Stateds discretion.

820 ECtHR,Demir and Baykara v. Turkeierits and just satisfaction, App no 34503/97, (2009) 48 EHRR

54, IHRL 3281. The case concerned the failure by the Court of Cassation in 1995 to retiugnise
applicantsé right, as municipal ci vil servant s, t o
agreement between their union and the employing authority. The trade union Tim Bel Sen was founded in

1990 by civil servants from various municipigs. In 1993, the trade union entered into a collective

agreement with Gaziantep Municipal Council regulating all aspects of the working conditions of the
Council 6s empl oyees, i ncluding salaries, |Ibadnefits a
failed to fulfil certain of its obligations under the agreement, the trade union brought proceedings against it

in the Turkish civil courts. It won its case in the Gaziantep District Court, which found in particular that

although there were no expsestatutory provisions recognising a right for trade unions formed by civil

servants to enter into collective agreements, this lacuna had to be filled by reference to international treaties

such as the conventions of the International Labour Organisé#itioh hich had already been ratified by

Turkey and which, by virtue of the Constitutionasdirectly applicable in domestic law. However, on 6

December 1995 the Court of Cassation ruled that in the absence of specific legislation, the freedom to join

a trade union and to bargain collectively could not be exercised. It contended that, at the time the union was
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that the restrictions imposed on the three groups mentioned icleAltl, namely
members of the armed forces, of the police or of the administration Stakgeewere to

be confined to the o6exercised of the rights
not impair the very essence of the right to organise. The Court also noted that the
development of its cadaw regarding the right of association ensediin Article 11 was
shaped by two guiding principles: firstly, the Court took into consideration the totality of
the measures taken by tls#ate concerned in order to secure tradgon freedom,
allowing for its margin of appreciation; secondly, the Calitit not accept restrictions

that affected the essential elements of tradien freedom, without which that freedom
would become devoid of substance. Given that these two principles were correlated, this
implied that theStatewas under an obligation take account of the elements regarded

as essential -lbw?'the Courtés case

On the other hand, the American Convention on Human Riffastg de San
José Costa Ricaf?also contains the right to freedom of association in a general way in
its article 16. Hrther and specific recognition can be found in the Additional Protocol to
the American Convention on Human Rights (Protocol of San Salvador) that contains
references to ESCRs. Article 8 of this Additional Protocol specifically refers to Trade
Unions Righs in the following terms:

1. TheStatesParties shall ensure:

a. The right of workers to organize trade unions and to join the union of their
choice for the purpose of protecting and promoting their interests. As an extension
of that right, theStatesParties shall permit trade unions to establish national
federations or confederations, or to affiliate with those that already exist, as well
as to form international trade union organizations and to affiliate with that of their
choice. The States Parties shall also permit trade unions, federations and

confederations to function freely;

founded, the Turkish legislation in force did not permit civil servants to form trade unions. It concluded
that Tum Bel Sen had never enjoyed legaispnality, and therefore did not have the capacity to take or
defend court proceedings.

321 |bid., para. 146€170.

822American Convention on Human Rights, adopted in Noveni®&9. Full document available at:
https://www.o0as.org/dil/lesp/tratados3B_convencion _americana_sobre_derechos humanos.htm
accessed 28 March 2018.
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b. The right to strike.

2. The exercise of the rights set forth above may be subject only to restrictions
established by law, provided that such restrictions are chasticteof a
democratic society and necessary for safeguarding public order or for protecting
public health or morals or the rights and freedoms of others. Members of the
armed forces and the police and of other essential public services shall be subject

to limitations and restrictions established by law.

3. No one may be compelled to belong to a trade union.

The InterAmerican Court of Human Rights has recently recognised the elevated
status of Trade Unions to access the Hitererican systent?® By unanimosly
concluding that legal entities do not have the standing to directly access the Inter
American system in a contentious process as presumptive victims, the Court explicitly
excludes corporationg* The Court determined that access is limited to humargbgin
with only two exceptions: trade unions and indigenous communities. The standing of
trade unions in the Inteékmerican system of Human Rights has been solidified in
Advisory Opinion OG22, which recognizes the importance of trade unions as
indispensableto safeguarding the rights of workers to organize and advance their
interests. Likewise, trade unions are also entitled to lodge collective complaints of the

European Committee of Social Rights.

This decision builds on the Interme r i ¢ an C aoguoificandrgingsthabh er s
advance fundamental labour rights, includBaenaRicardo et al. v Panaman which
it affirmed that ‘freedom of association is of the utmost importance for the defense of the
legitimate interests of workers, and falls underdbgus jurisof human rights.’ In this
case, the Court recognised the crucial role of trade unions in the realization of freedom of

association, stating that 'freedom of association consists basically of the ability to

323Cornell, A.B., 'InterAmerican Court Recognizes Elevated Status of Trade Unions, Rejects Standing of
Corporations', Cornell University Law School, vol. 3, 2017, pp439

%24 ACt HR, 6The Standing eAmeritae gumbn Rights Systedh e s Admi $ dley | n
Opinion OG22/16, 26 February 2016.

325 While any State may also grant representative nationalgnwernmental organisations within its

jurisdiction the right to lodge complaints against it, only Finland has done it so far.
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constitute trade union organizationsgddo set in motion their internal structure, activities

and action programme, without the intervention of public authorifies.'

Recently, in 2016, the United Nations released a report on the rights to freedom
of peaceful assembly and of association awlrkplace, presented to the’*session of
the general assembfi§’ The report, by the former Special Rapporteur Maina Kiai, finds
that the growing concentration of corporate power weakens labour rights. AltBtaigh
are required under internationaMa t o respect and promote wor k
influence of multinational corporations means they often fail. Therefore, The Special
Rapporteur recommends that busine®¥8eseet their obligations to respect those rights,
including the right to strikeefrain from antiunion policies and practices; and implement
the Guiding Principles on Business and Human Rights by, for instance, making policy

commitments to respect peaceful assembly and association®fights.

Ultimately, the right to freedom of assation at the workplace has come to be
seen as an essential means for workers to defend their interests and express their concerns
and protect their entittement®. Some scholars have pointed out that the right to freedom
of associatiorand collective bargaing at the workplacés essential to ensure other
human rights protection, such as the right to a decent standard offfiving.

326|ACtHR, Baena Ricedo et al v PanamaMerits, Reparations and Costs, Series C, No. 72, 2 February
2001, paras. 162, 1v02. See also Intehmerican Court of Human Rightdijuilca Tecse v Peru
Preliminary Objections, Merits, Reparations and Costs, Series C, No. 121, 3208&;para. 74.

327 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association. UN
General Assembly A/71/385, 14 September 2016. Availablgtpt/undocs.org/A/71/385ccessed 28

March 2018. The report was simply transmitted to the members of the General Assembly by a note of the
SecretaryGeneral.

328 Including employers, lead firms, subsidiaries, suppliers, franchisees or investors in supply chains.

329 Report of the Speci®apporteur on the rights to freedom of peaceful assembly and of assodadion,

para. 99

3See for instance, Swepst ,dannComphrative labdumawemdrndustiab nal Lab
relations in industrialized market economies,cit.,p.137146.

331 See for instangeGross, A., and Compa, L. (edsjuman Rights in Labor and Employment Relations:
International and Domestic Perspectiy&ornell University Press, 2009.

9(


http://undocs.org/A/71/385

[1.4 Traditional invisibility of ESCRs in transitional justice contexts

Together with international criminal law and intetioaal humanitarian law??
international human rights law remains the most frequently invoked legal framework of
transitional justice scholarship and policymakiigHowever, transitional justicéin
both its institutional and scholarly dimensiehgs histoically focused on violations of
CPRs and, hence, excluded socioeconomic aspects of conflict and authoritarianism, such
as violations of ESCRs, structural violence, and developm&ntevertheless,
socioeconomic grievances often appear as significant etemiihe violent past. In fact,
several conflicts and dictatorial regimes are often fueled by socioeconomic injustices, and
frequently involve ESCRs violations, so addressing these concerns could potentially
provide a deeper understanding of the root esud conflict, as well as reduce the

chances of recurrence in the futéfe.

There are several reasons why transitional justice has historically tended to
neglect economic and social wrori§80On the one hand, transitional justice has been

heavily influenced by human rights law and its longstanding bias towards civil and

332 International humanitarian law has been mainly used in transitional conteogsprbcedent was armed

conflicts.

¥see, for instance, the Statement of the UN Secret:
UNOG s ] wor k i n a daw @mpostconflict sotieties]risuhe €hantef of the United Nations

itself, together with international human rights law; international humanitarian law; international criminal

| aw; and international r eGenerpkon thd Re of Lav arid Rransitonal o f t he
Justice in Conflict and Pe&tonf | i ct Societies, 0 UN Doc. S/ 2004/ 61
Furthermore, a widely used scholarly definition of

at confrontinganddéai ng wi th past violations of -AwazmaeNn ri ght s
6The New Landscape of Transiti onal-FirstQentury:Begond i n Tr a
Truth Versus Justice, Roltrriaza, N. and Mariezcurrena, J.(Edsanibridge University Press, 2006, p.2.

334Indeed, socioeconomic considerations are almost totally absent in two of the most relevant works on
transitional justice, such as Teitel, Rransitional Justice Genealogyp.cit, Elster, J.Closing the Books:

Transitional Justice in Historical Perspectivap.cit.

3% SzokeBur ke, S., ONot Only oO6Contextd: Why Transition
Violations of Econapneit,p.46847T&0 Soci al Rightso,

%Wwal dor f, L., ¢ Annsitiooal Justice and §oek choen cPraisct JolnTal obgosid |

& Legal Studiesvol. 21, no.2, 2012, p.173. See also on this topic, Rathr i a z a, N. , O0Why we

Economic Dimension Missing for So Long irhiskyTransi ti o
H., and Bohoslavsky, J.Hhe Economic Accomplices to the Argentine Dictatorship. Outstanding Debts,
op. cit..pp.1928.
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political rights, which have been considered as more justiciable FtjHEsaditional
conceptions considered that identifying violations, perpetrators, and remedies was easier
when it comesto CPR&Si mi | arly, the notion of Ol ibera
applied in transitional contexts, which supports the idea thiticab and economic
liberalization promotes sustainable peace, based on the thinking that market democracies
are less likely to get into conflict. According to critics of the concept, the two pillars of
liberal peacebuilding are the promotion of free kets and the promotion of
democracy?*® Transitional justice therefore has often taken part in the globalised
neoliberal agenda which has been largely ignoring ES€Rs. addition, criminal
justice, and particularly, international criminal law, has proféyindluenced the rise of
transitional justice as a field. International criminal law mostly focuses on civil and
political rights linked to bodily integrity** such as torture and killings, and it emphasizes
individual criminal responsibility rather thatructural causes of conflict or repressiti.
Indeed, limitations imposed by a focus on prosecutions also explain why the historical
focus of transitional justice was not on economic actbt&urthermore, historical
contexts in which the field emerges hépexplain why socioeconomic concerns were

left outside the bounds of transitional justice, as Arthur nétéGiven that initial
transitions were conceived as shitm projects, economic concerns were seen as new
tasks for successor regimes in the gomtsition period*® On the other hand, mandates

of both tribunals and truth commissions have traditionally relied heavily upon the
realisation of human rights in the new transitiddite so they tend almost uniformly to

emphasize CPRs rather than socw®mic ones**® Consequently, socioeconomic

S7Cahil-kRi pl ey, A. 0 Feconengcr rightsnirdtiamsijonas jostice: aealising justice for
violations of econonti a nd s o d\etletlands QuatietlysobHuman Rights, v@2/ 2, 2014, pp.
187-188.

38Arbour, L., O6Economic and s oop.icipp.6j7.8eetsipaaotef2é.r soci e
¥ Lekha Sriram, c., 6 L i Htiemalalusticd® sVaat Eldca forl Sbdioacgnongicn d T r an
Co nc er DsN?Sharp (edrjustice and Economic Violence in Transitiop.cit..p.30.

Wwal dorf, L., OAnticipating -Eben®mis¢ opit.grlgdsdt i onal
341 See Rométatute of the International Criminal Court, 1998: articli®. 6

S 2Mil ler, zZ., OEffects of invisibilitylntenationalsear ch o
Journal of Transitional Justice/ol. 2, 2008, p. 275.

38RothAr ri aza, N., 6é6Why was the Economic Dimension Mis
Expl or at op.¢it,pR23.sayod,

S“Arthur, P., 6How 6Transitionsd Reshaped Human Ri gl
Human RightQuarterly, vol.31, 2009, p. 326

Wal dorf, L., OAnticipating -Eben®mis¢ opitgABsdt i onal
46Mi |l l er, Z., OEffects of invisibilitogcit,pl2i5. search of
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concerns become doubly reduced in this translation; firstly, excluded by a focus on
legalistic rights discourse and, secondly, left out according to the common preference of
human rights mechanisms for CPRs viinlas 34’

In 2006, Louise Arbourthen United Nations High Commissioner for Human
Rights delivered an influential public lecture in which she advocated for more attention
to 6economic and soci al *jAbeutuneguvochllydieds oci et |
upon the i mportance of integratin#®a®lSCRs i n
highlighted how a range of transitional justice mechanisms havei deadt might deail
with these rights$°Addi ti onal ly, Arbour aandjpoltical t hat 0
rights are intrinsically linked to>®iolati
Several scholars and practitioners heeded that®aRama Mani, for instance, insisted
t hat transitional j ust i c enanblyimpoverished and cr e d i
devestated soci eti es where it operateso6 i1 f it di
resource exploitation and criminal violen®éSimilarly, The International Journal of

34’"McEvoy, K., 6éBeyond Legalism: Towards a Jbhmraloker Under
Law and Societwol. 34, no. 4, 2007, p. 412.
“Bef ore Arbourodos speech, some had already criticise

earliest suchritique came from South African NGOs that regretted the decision of the South African Truth

and Reconciliation Commission to focus on politically motivated killings, torture and detention and its

failure to engage with the widespread socioeconomic eleroapartheid See University of the Western

Capebs Community Law Centre et al ., 6Submission t
Concerning the Relevance of Economic, Soci al and Cu
Mar ch 1997 eit avhilablelahttpt/Gwewajastice.gov.zal/trc/hrvtrans/submit/esaaécessed 28

March 2018.

SAr bour , L., OEconomic and Social Ju/s.t adelemalf or Soci
justice must have the ambition of assisting the transformation of oppressed societies into free ones by
addressing the injustices of the past through measures that will procure an equitable future. It must reach

to, but also beyond the crisegdambuses committed during the conflict which led to the transition, into the

human rights violations that pexisted the conflict and caused, or contributed to it. When making that

search, it is likely that one would expose a great number of violatioesomiomic, social and cultural

(ESC) rights and discriminatory practices?©o.

350 |bid. Additionally, in her speech, Arbour criticised United Nation Former Secretary General Kofi Annan

for adopting a narrow formulation of justice in his important 2004 repottamsitional justice.

lArbour, L., OEconomic and sooptitad4 justice for socie
%2S5ee for instance, Carranza, R., O6Plunder and pain:
e c onomi c Intemationa 3o@ridal of Transitional Justiceol. 2, 2008, pp. 31B30; Gready, P.,

The Era of Transitional Justice: The Aftermath of the Truth and Reconciliation Commission in South Africa

and BeyondRout |l edge, 2010; k ahi né&af yransitiondl. Justicé: Addessiegx p and e d
Root Causes of Economic, S o Hunzah Rights Reviémol1,tvai.rllla | Rights
2013.

BMani , R. , 6Editorial: Di |l emmas of expanding tran
transitionalj ust i ¢c e a n dop.cie,ppe2biRe5Sme nt 6
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Transitional Justice devoted a special issue to tranal justice and development in

2008, and the International Center for Transitional Justice published an edited collection

on the same topic in 2009. Over the past few years, both scholars and practitioners have

been promoting holistic approaches tofie&l of transitional justice, including potential

links between ESCRs and developm&itFurthermore, UN policy, scholarship and
practice in the field of transitional just.:
For instance, in 2009 the Human Rig Council adopted a resolution that underlined the
importance of ensuring that violations of all human rights, including economic, social and

cultural rights, are addressed in transitional cont&xts.

Lately, the complex debate about whether transitigmstice should-and/or
could incorporate economic and social issues has substantially expanded, both in
aut hor sé enga g e’hNonall schatads and practtionara share positive
arguments on the desirability of including socioeconomic coscerrihe transitional
process. Waldorf, for instance, argued that
practice with respect to economfPastend soci
conceives transitional justice as inherently shemn, kgalistic and corrective, so he
argues that it should focus on accountability for gross violations of civil and political
rights. Indeed, hetatest hat oO0transi ti onal justice shoul
soci o ec on &moOncthe otheohargsente commentators have suggested that

transitional justice as such needs to be retho@jivhile transitional justice has

%“See for instance de Greiff, P. and Duthi e, R. , o}
Connectionsbéo, Soci al Science Research Council, 2009
9Human Rights Council Re ®o lamntdi oHu mam TRi arhdist, i6o nUaN [
RES/12/11 (12 October 2009), para. 18 and preamble.

%6For instance, transitions in the O0Arab Springd co

transitional justice efforts should address violations of ES@Rkother socioeconomic considerations.

The Special Rapporteur on the promotion of truth, justice, reparation and guaranteesexfunemce,

Pabl o de Greiff, pointed out that 6a common feature
clams relating to economic rights occupy in these tr
Rapporteur on the Promotion of Truth, Justice, Reparation and GuaranteesRfeNorur r ence, 6 UN Do
A/HRC/21/46 @ August 2012), para. 17: See aBwfioz No@l, E., andGémez Isa  FDerecho$

econdémicos y sociales en procesos de justicia transicional: Debates teéricos a la luz de una préactica
emergentd Revista electronica de estudios internacionateguris. 30, 2015.

"Wal dor f, L., O¢tATwanditional Justicd andySodible e n B ens ¢ oVcitgmigls 6 ,

It might be worth mentioning that this author used to work for Human Rights Watch, a human rights
organisations which used to focus on CPRs.

358 |bid.

%see for instance, Haldemann, F. and Rachell e Kouas
and Cul t ur Riddel,Ri Gdrda, G2 @nd Goamay,(€ds)Economic, Social, and Cultural Rights:
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historically focused on CPRs violations, tt&tatethe inclusion of ESCRs would require

a paradigm shift within the field. Similgzl some have considered the term
6transformative justicebd as an alternative
socioeconomic issues in addressing the legacies of a violent or abusiv&’past.
Lambourne, for instance, proposes a transformatiodel of transition which requires a

transformation in social, economic and political structures and relatiorf$hips.

Regarding the above mentioned discussiohmid and Nolan have usefully
pointed out that when employing rights language, the curréatelen the economic and
social dimensions of transitional justice frequently suffers from terminological and
conceptual confusioff? They argue that the distinction between ESCRs and broader
socioeconomic issues often gets lost, so an accurate undergtahd$CRs and the
obligations they impose is need®dESCRs are just one aspect of the socioeconomic
dimension of transitional justice. According to them, these misconceptions about the legal
framework led many commentators to conclude that inclusiols @S needs to rethink
transitional justice as a whofé* They rightly argue that transitional justice is not
conceptualized uniformly, and the specific definitions accorded to transitional justice are
not understood uniformly?® Thus, even within narrow andassic definitions of the
field,*%¢inclusion of ESCRs is perfectly conceivable, and addressing many violations of

Contemporary Issues and Challeng@sford Uriversity Press, 2014, p.514; See also Oré Aguilar, G. and

GOmez Isa, F. (Eds.Rethinking Transitions: Equality and Social Justice in Societies Emerging from

Conflict, Intersentia, 2011

%see for instance, Gready, P . TraasfodmatiReoJbstice:sA,News . , O Fr o
Agenda f oap.ciPppa38%361l¢cSee afso chapter one, section five on transitional justice theories.

361 ambourne concludes that in addition to accountability or legal justice, attention needs to be paid to the
psychosocial processes, socioeconomic conditions and political context in order for transitional justice to

support peacebuil ding. Lambourne, W., 6distee,s f or mat i
Koloma Beck, T., Braun, C., and Mieth, F. &dlransitional Justice Theorigsp. cit.,p.34.
%2schmid, E., and Nolan, A., fADo No Harmé? Explorin

Transi ti oapeit.,p.362st i ce b,

3631bid. p.3. They summarized the ways that many authors have used BRguage in four inaccurate

dichotomies: discrete versus structural; short term versus long term; simple versus complex;
violations/abuses versus background issues.

3641bid. p.18.

365 1bid. p.19

%Such as the one made by Thedonception of justite associfitedlwitho wi ng t
periods of political change, characterized by legal responses to confront the wrongdoings of repressive

predecessor regi mesd. Tei t elop. ciB p.69. Furthermanes the UNo n a | Jus
secretay gener al defines transitional justices as Ot he
with a societyds attempt t-ocaxloenepda ot t@bbumse wi d h &@GUied
SecretaryGeneral on the United Nations Approacto Tr ansi ti onal Justicebd, Mar ct
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ESCRs can be relatively straightforward, particularly those relat&late® negat i v e
obligations3®’ For instance, they argue that while detiming the full scope of thBtaté s
maximum resources available may require a complex analysis, the scope of the obligation
to gather disaggregated data on(ES enjoyment across society is much clearer.
Additionally, there are some ESCRs rights whichntd require significant resources,

and therefore, they should be implemented immediately, such as the right to form and
join trade unions and to collective bargain. Ultimately, Schmid and Nolan note that those
who adrocate for more attention to ERs in ransitional justice should acknowledge the
limitations of human rights law in bringing about rapid and sustainable social cl&nge.
This author agrees that it is unrealisti@igect that the inclusion of ERs will resolve

the full extent of thesocioeconomic challenges at stake in a +gosflict or post
authoritarian context, but that does not mean that they have no contribution to make
towards such broader godf8 Transitional justice will not be truly effective if violations

of ESCRs continut be omitted or limited to the background of conflict or represgfon.
However, while transitional justice should no longer ignore ESCRs violations, this author
agrees that it cannot be assumed that transitional justice would solve by its own means
the corsequences of those violations. Rather, transitional justice strategies should be
designed and implementemlongsidewith development programmes in transitional
contexts, so they can work together in the area of socioeconomic rights to improve their

enjoyment.371

%sSchmid, E., and Nolan, A., fdADo No Harmé6? Explorin
Transi ti oapexit,p.378.st i ce b,

368 About the ability of law to bring about social change, see for instance, RosenbergT @& Nollow

Hope: Can Courts Bring About Social JusticE/hiversity of Chicago Press, 2008. About the ability of the

legalization and judicialization of ESCRs torgiabout social change, see for instance, Gargarella, R.,

Domingo, P. and Roux, T. (edQourts and Social Transformation in New Democracies: An Institutional

Voice for the PoorAshgate,2006.

%Schmid, E., and Nolan, A.,6 e dfEconoMioandiBociahRightsbx pl or i n.
Transiti oapei,p3789.sti ced,

S0CahilkRi pl ey, A. , 0 Feconengcr rightsnindtiamsiionas jostice: aealising justice for
violations of ecoopocmjp.@2l3and soci al rightsé,

Sl1See forinstace, De Greiff, P., OArticulating the Links b
Justice and Social | ntegr at iTansionpal Justice Brel Deseloprehtf , P. an

Making connectiondNew York, op. cit.,p. 63.
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Be that as it may, this new holistic and inclusive interpretation of transitional
justice has been taken up by the United Natiéhand the European Unidf? at
institutional level. Although initiatives in this sense have not completely changed the
traditional paradigm of transitional justice, they endorse greater emphasis on ESCRs
violations in transition. Indeed, the Office of the UN High Commissioner produced in
2014 a report about how to better address ESCRs through the existing mechanisms in
transtional justice processéé!Notably, this document called for more sustained and
detailed research in the area of transitional justice, root causes of conflict arsckErye
violations of ESCRS’®> On the other hand, many truth commissions have begun to
examine ESCRs and expanded their scope to broader socioeconomic issues, such as those
of Sierra Leon&®and Timor Lesté’’ Likewise, debates on prospective truth exercises

to examine ESCRs issues are ongoing in some countries, such as in Arjéntina.

[1.5 Addre ssing ESCRs in transitional justice processes

Arguments in favour of including violations of ESCRs in transitional justice
processes support the idea that socioeconomic grievances are often an important element
of conflict dynamics and part of the roousas of conflict. Similarly, properly addressing
ESCRs could contribute to preventing the renewal of violence and human rights

violations37°

372 United Nations, Guidance Note of the Secret@gneral on the United Nations Approach to Transitional
Justice, March 2010. Document available at
https://www.un.org/ruleoflayfiles/TJ_Guidance Note March_2010FINAL.pdfccessed 2 April 2018.

873 Council of the European Union, Secret&@gneral of the European Commission, Joint Staff Working

Document : The EU6s Framework on supporugustld5. transiti
S“OHCHR, OTransitional Justice awoglctEconomic, Soci al

875 |bid. pp. 58 59.

S%The truth commission in Sierra Leone named sever

formulated a range of recommendations relating to many of those identified violations. Sierra Leone Truth

and Reconciliation Commission, Witness to Truth: Repbthe Sierra Leone Truth and Reconciliation

Commission, vol. 2 (October 2004).

877 The truth commission in Timdreste identified several violations of ESCRs and emphasized the need

to examine them alongside the relevant legal instruments related to ESE@€Rghan human rights.

Commission for Reception, Truth and Reconciliation Thheste, Chega! (October 2005), parts 7 and 2,

Annex A (esp. paras. 1P832).

378|n 2015, the Congress adopted a resolution to set a Commission to examine aspects related to ESCRSs,
particularly economic crimes and corporate participation. However, as we more deeply analyse in our

Chapter six, the commission has not been established to date.

$9See for instance, Szokkur ke, S., ONot Only &éContextadNo Why Tr ar
Longer Il gnore Violati onsopoch,p.Btl,cSeecalso ¢ and Soci al Ri gl
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An important clarification should be made at this point: it is not the same to
investigate economic crimes and taegss ESCRSs violations, even if the two domains
are closely related. ESCRs are entitlements of individuals or groups that create

obligations forStates-and in a limited way, to neBtateactors3e°

so failure to comply

with them primarily engages tt®tatés international responsibility. On the other hand,

economic crimes look at individudor i n some i ns t%cimieas , cor p:
responsibility. HoweverStatesmay be unable to comply with their international

obligations when economic crimes affdo availability ofStateresources. Furthermore,

Stateagents may be involved in economic crimes or turn a blind eye to them. Such
behaviour could engage the international responsibility obtheeif, as a result of such

conduct, theStatefails to canply with its human rights obligations. Ultimately, while

both fields are interrelated, this thesis focuses on violations of ESCRs, without ignoring

the importance of considering economic crimes alongside the examination of violations

of ESCRs®2

Some tradional transitional justice mechanisms have been used when trying to
address ESCRs. However, they have been often fairly limited in scope. The OHCHR
highlighted the role of truth commissions, judicial and cadicial proceedings,
reparations and institional reform when addressing ESCRs violations in transitional
justice, in its latest report on the topi€ Waldorf also highlighted that the two
mechanisms that have gone furthest in handling economic and social wrongs are truth
commissions and reparati®>®* On the other hand, Srirastatesthat there are four
domains in which economic harffisand transitional justice may and have been linked,

although not to the same degree and in very different ways: through judicial measures,

%see for instance Clapham, AStateAcHwman PRihgehtes a®lel iWpa
op. cit. We further analyse this issue with regard to corporatiorchapter three.

381 |bid.
%see for instance, De Greiff, P., OArticulating the
Justice and Social | ntegr at iTansionpal Justice Brel Deseloprehtf , P. an

Making connedbns.New York,op. cit.,p. 41.

3OHCHR Publication, 6é6Transitional Jueptdtpe6.and Econo
%Wal dorf, L., OAnticipating -Eben ®mis¢ opVditopaldgss d t i onal
%Sriram, in her own words, takes in her article 6a
SO as to be able to draw upon several interwoven literatures dealing with the violation and protection of

ESCRs, the economic dimensions of violeminftict, economic justice and redistribution, and

devel opment . 6 Lekha Sriram, c., O6Li ber al Peacebuil
Soci oeconomiop.ciCm27/cer ns ?0,
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through Truth Commissions,through reparations, and through development

programming?®®

This section explores how ESCRs can be effectively addressed by mechanisms of
the four main processes of transitional justice analysed in chapter one, namely Truth

Commissions, judicial processesparations programs and institutional reform.

[1.5.A Truth Commissions

Truth commissions have lately been considered as suitable instruments for
addressing the root causes of conflict or repression and violations of ESCRs. Owing to
their often limitel mandates, most TRCs have focused on violations of CPRs, but they
have given some attention to the root causes of conflict or repression and therefore,
considered issues that affect the enjoyment of ESCRs, as has been usually reflected in
their conclusios and recommendatiori§’ However, they have generally failed to
investigate fully the socioeconomic background to the conflict/repression under
consideration, to elucidate the structural violence of the past or to fully grapple with the

economic aspects tfansition388

Despite the fact that TRCs are seldom mandated to expressly address violations
of ESCRs, they are frequently expected to address thepoldical context underlying
the conflict or repression they examine. Indeed, some TRCs have ahtéawipted to
address ESCRs violations with different outcorddthough their reports often analyse
socioeconomic elements underpinning conflict, they are unable to mandate significant
change. For instance, the South African Truth and Reconciliation Camomisarrowly
focused on O6bodil y i rapaghgideconomic crimgshandshiir r at h e r

386 Similarly, Sriram States that in some instances, responses tongicdmarms have taken place outside

of official transitional justice processes, although in situations in which transitional justice processes either

exi st or might also have been contempl ated. Lekha ¢
Just ce: What Pl ace for of.ceitpdeconomic Concerns?d6,

387 Hayner, P., Unspeakabl€ruths: Transitional Justice and the Challenge of Truth Commissions

Routledge, 2011, p. 77. See also the Final Report of South African Truth and Reconciliation §ommis

vol.5, conclusions.

Miller, Z., OEffects of invisibilitopcit,p2@6. search of
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impact on ESCRs as this was not in its manéf&t€he social, economic and political

system ofapartheidwas largely treated as context to instances afgdgusbodily harm

t hat became the TRCO6s main focus. The TRC
failing to seeapartheidas the fundamental crime or to address the wide range of silent

beneficiaries of i£*°

Conversely, Timor L eeptibneouh a@idReconcikaton on f or
(known by its Portuguese acronym, CAVR) fou
government & and its 6close coll aboration wi
fulfill ESRs.3%! Ultimately, however, it @ablished that victims of these harms should not
be considered to be beneficiaries for reparation, based on feasibility concerns and needs

based prioritisatiof®2

The report of the Sierra Leonean Commission also devoted a significant place to
the underlyig causes of conflict, highlighting corruption and poor governance and
natural resources, among oth&To carry out its mandate, the Commission adopted
categories of vi ol ati ons 3 suchas|destuctiorgof 6 e ¢ 0 n c
property, looting ad extortion®®> However, the TRC did not use relevant concepts such
as minimum core obligations in its analysis of ESCR=y little was done likewise to

implement its recommendations to address such violatt8&smilarly, the Truth and

389 As noted by Koska and othemsithin the scope of its mandate, the TRC in South Africa could have
formallyinvestigpa¢ d al | egati ons of | a bQorporatevaccouhtabtlity intimesof See Kos
transition: the role of restorative justice in the South African Truth and Reconciliation Commission,

Rest or at i Restorafive dusticevok 4,0n0.1, 2016, .p50. See als®@pirer, H. and Spirer, L.

6 Accounting for huma8t at ghast vi9dationédnbbyeapaoaul os,
Juviler, P. (Eds.)Non-State actors in the human rights univeisamarian Press, 2006, pp. 48.

30See e.g.,, Mathani , M., 0Rec on cjSouthern Afocan Renvietv bf Books, vy st i c e 0
1996, pp. 2827.

391 Chega! The report of the Commission for reception, Truth, and Reconciliation in Tlieste.

Executive summary, 2006. Document availablehttp://chegareport.net/Chega%20All%20Volumes.pdf

accessed 3 April 2018.

392|bid. paras 4041.

3 SjerraLleoerTr ut h and Reconciliation Commission, 6Witness
and Reconciliation Commi ssi ond, -4,v2004. Avallable #epor t T
http://www.sierraleonetrc.org/index.php/vidhe-final-report/downloaeable of-contents/volumdhree
al/item/witnesgo-the-truth-volumethreea-chaptersl-4?category id=1accessed 3 April 2018.

3% |bid. vol. 3 A, chapter. 4, para. 14.

395 bid. para.19.

%Mc Gonigle Leyh, B., O0The Socialisation of Transit.i
f i edpcif,p.93.
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Reconciliation Comins si onds report in Liberia emphas:s
inequality as underlying causes of the conflict, but it did not provide any legal analysis of

the violations of ESCR¥’ Other truth commission reports such as from Guatemala and

Peru addressetieé socioeconomic factors behind the conflicts, including dispossession,
inequality, exclusion, and even the colonial legacy. Nonetheless;emmmmmic factors

were mostly relegated to the sections on historical background, where they could be more

easilyignored3®®

Some scholars have argued that TRCs should do more to remedy socioeconomic
wrongs. Mani , for instance, contends that
analysis of causes and should propose workable solutions for these (social) sjtfétice
Alternatively, SzokeBurke proposes to include both CPRs and ESCRs sets within the
mandate of a truth commissi on, or having a
charged with making recommenitats regarding prevention of ERs violations!®°
However, TRC recommendations are often ignored, not because they are unworkable, but
because those commissions are inherently weak institutions with short lifespans. While
TRCs offer greater flexibility to collect information and to compose a fuller picture o
violent past through inclusion and dialogue, there is the danger of overburdening the

mandates, which usually operate with limited resources.

[1.5.B Judicial Processes

There have been relatively few attempts at litigation on ESCRs violgtense
in transitional justice strategies. Instead, most of the transitional processes have focused
on abuses committed [Statesand norStateactors, which involve economic harm but
not specifically ESCRs violations, and resulted in violations of certain ¢PRs.

397 Republic of Liberia Truth &reconciliation Commission, 2 consolidated final report, 2009,-p7.6
Document available aftttp://www.pul.org.Ir/doc/treof-liberia-final-reportvolumeii.pdf accessd 3 April

2018. See also Schmid, E., OLiberiabds Truth Commi ssi
Transi t i oRRAXIS: The Blatcher #odrnal of Human SecuxixiV, 2009, p. 528.

¥Wal dorf, L., OAnNnt i ciJpstceandgocit hen Pmis ¢ opftmAHs d t i ona
¥ Mani , R. , 60Edi torial: Dil emmas of expanding tran
transitional j uwop.rcitcee256nd devel opment 6,

40szokeBur ke, S., 6 Not Onsitignal duEticenRrogramsdCan N&/h.gngerTignare
Violations of Econapnoit,p.48nd Soci al Rightso,

Wl ekha Sriram, C., o6Liberal Peacebuilding and Tran

Co n c e om sit?2pM0. In this sense, Sriranotes that a significant number of cases have been filed
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While both criminal and civil justice mechanisms face jurisdictional and other
limitations, they can constitute a useful avenue to address violations of ESCRs, as well
as the root causes of conflict or repression. Indeed, relevant jurisprudence related to
ESCRs in transitional justice contexts can be found in the judgments of the Inter
American Court of Human Rights and the International Criminal Tribunal for the Former
Yugoslavia, as is analysed below. It is worth noting likewise that the inclusion of ESCRs
in Stateconstitutions provides another means of litigation, namely through domestic

constitutional claim$§92

The IACtHR inltuango Massacres v. Colombis a representative example of
how ESCRs have been litigated in regional courts. In that case, tthenges alleged
that theStatehad violated the prohibition of slavery and forced labour, given that some
victims were coerced to herd livestock under threat of d@ffhe Court interpreted
article 6 of the American Convention on Human Rights in th& log ILO Convention
No. 29 concerning Forced or Compulsory Labour, ratified by Colombia in 1969.
According to this interpretation, forced labour entails three elements: the menace of a
penalty, involuntary labour arfstateparticipation or acquiescencehd Court held that
all three elements were satisfied in this case and consequently found instances of forced
labaur?®* and violation of the right to property in relation to forcible displacenf@hts.

under the Alien Tort Claims Act (ATCA) in the United States. Some of those cases resulted in corporations

facing civil charges, and in some cases, agreed to settlements for complicity in seratigngiof human

rights as part of their commercial activities in countries such as Colombia and Myanmar.

4025ych as happened with the Colombian Constitutional Court, which has decided important cases on

ESCRs in the context of the implementation of the Justice and Peace Law. For more information, see
OHCHR Publication, 6Tr ansi tanodn aCu | Jtuusopacitc, sR88dnhdt sEdc,0 n o m
On the inclusion of ESCRs i Hingahh%, LitamtoRodbguez,d.sandcon st i t L
De Lombaerde, P., 6Constitutional Courts as Bul war k:
trough Free Trade Agreement s: Co | Mambhiester Jautndl ofSout h Af
International Economic Layno. 11, 2014, pp. 33838.

408 |ACtHR, Ituango Massacres v. Colombi&reliminary Objections, Merits, Reparations, and Costs,

Judgment, (ser. CNo. 148 (July 1, 2006). The case relates to the execution of 19 inhabitants by
paramilitaries (acting with the support of members of the military) in Aro and Granja, in Ituango. In addition

to the executions, many people were forcibly displaced. Furtirernim Aro, most houses were burned

down and cattle and other livestock stolen. For several days, residents of the area were forced to herd cattle

without remuneration. Army members imposed a curfew to facilitate the transfer of the stolen livestock

without witnesses.

404|bid. para. 168

405 |pid. para. 183
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Similarly, international criminal tribunals haseiccessfully proseited conduct
that violated ESCR In fact, The Rome Statute includes in its article 7 several underlying
offences for crimes against humanity which may incorporate violations of ESERs.
the casePr o s e c ut o *far instaBae, healmernational Criminal Tribunal for
the former Yugoslavia held that Oproper
Bosnian Muslims and Bosnian Croats by the Bosnian Serb authorities for the very reason
of t hei rTada dumulative affgct divis conduct, together with the denial of
other fundamental rights, such as the right to employment, freedom of movement and
proper judicial process, amounted to persecution as a crime against huif¥artiy.
Kr aj rcagenaiskillustrates the relevamteriolations of ESCRs in the conflict of the
former Yugoslavid!® The Chamber found that there had been unfair dismissal of people
from public jobs, forced labour, lack of access on equal grounds to public services,
inhumane living conditions in detentipfaces, appropriation and plunder of property and
destruction of private properfy! Furthermore, the Special Court for Sierra Leone has
also made findings on crimes against humanity involving infringement of ESCRs,
particularly labour rights. Trial Chambsund in Sesay, Kallon and Gbamase?'? that
forced farming, mining and military training constituted the crime against humanity of

enslavement!3

On the other hand, form&tateleaders have been also tried for corruption, such
as Hosni Mubarak in Egypt élberto Fujimori in Peru, although these have not generally
been articulated as violations of specific economic or social rights. Certainly, these sorts
of prosecutions are frequently limited because those who benefited from economic

plunder in conflicor under authoritarian rule remain politically powerful or they still are

4% Namely enslavement; deportation or forcible transfer of population; other inhumane acts of a similar
character intentionally causing great suffering, or serious injury to body or to mental or phydital hea
and persecution.

407|CTY, Prosecutorv. Ra d o s | a v, NB IiT-898&T, Tirial Chamber, Judgement of 1 September
2004.

4%8 |pid. para. 1076.

409 | pid.

40ICTY, Prosecutorv . Mo Kt a ] ,iNG. dTi0&39-T, Trial Chamber, Judgement of 27 September
2006.

411 |pid. paras. 736, 75556, 751761, 765772 and 776779.

412 5CSL,Prosecuton. Issa Hassan Sesay, Morris Kallon and Augustine Gbiao SCSL04-15-T, Trial
Chamber I, Judgement of 25 February 2009

413 |bid. paras. 11181121, 12151217, 14761477, 15881591, 1414 1443.
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able to retain their spoifé? Therefore, while judicial processes can potentially be a useful
tool to address and punish ESCRs violations, it might be difficult to prosecute persetra

when they still maintain power and influence.

I1.5. C Reparations policies

Reparations are the most victeentred transitional justice mechanism, as they
have the potential to respond mnPindactdi r ect |
reparations are the field where transitional justice measures might be expected to directly
deal with economic issues. However, they are primarily designed in most instances to
respond to specific victimaho suffered violations of CPRs, or teetheeds of affected
communities, rather than to address violations of specific economic rights or widespread

inequality#®

The rature of reparations involves the transfer of money, goods or other services
which can directly i mp apositiond'hRepanatorisiaras 6 s o ¢c
consequently, a very useful option for remedying victims of ESCRs violdtidas.

Miller states &ér epar at i ons a n Stateooedigtributeswadlith oolypin al | o w
a strikingly narrow manner, frequently compensating only those named by the transitional

justi ce “hibe sffact kaves some of the structural causes of violence

““lLekha Sriram, Cc. , 6Li ber al Peacebuilding and Tran
Conce omatpal.

415UN, Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law,A/RES/60/147. Document available at
http://www.ohchr.org/EN/Professionaterest/Pages/RemedyAndReparation.asgmcessed 27 March

2018.

“6RohtAr ri aza, N., OReparations and Economiustice Soci al ,
and Economic Violence in Transition, op. it.110.

“7De Grei ff, P.LnksbetweeniTransitioaal Justiag and Bevelopment: Justice and Social

Il ntegrationbo, i n M,drarGitioadl Judtice arfel DevalaprdentDMaking Cannections,

op. cit.,p.37.

“8RohtAr ri aza, N. and Orlovsky, K., O6A Complementary |
in De Greiff, P. and DuthidR., Transitional Justice and Development: Making Connectam<it, p.170.

WOMiller, Z., O6Effecots vthei aecenbml codopicitlpR83avai thona
284.
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unaddressed, or at most to be the subject of developgmoéioy.*?°In fact, successor
regimes frequently ignore, evade and delay implementing the reparations programmes
recommended by truth commissions or other botfieReparation programmes are
inherently divisive, pitting individuals and groups against onghamoover who gets
compensated and by how much. Such conflict can inhibit collective political action

against the successor regime over economic pofities.

Despite the above mentioned, reparations awarded by the IACtHR have
incorporated the realization &SCRs in innovative ways. Particularly relevant in this
sense is th@lan de Sanchez MassaareGuatemalacase*?® The Court considered that
the massacre 6gravely affected theAchident ity
peopl ed, t hhesfringamert af culturlirights and the damage caused to all
things that made the livelihood of the community possible. The Court ordered both
individual and collective reparations for pecuniary and -pecuniary damagé?*
Additionally, the Court orderetthe Stateto implement certain development programmes,
intrinsically related to the enjoyment of ESCRs. With those decisions, the Court intended
not only to restore the situati@x ante but also to correct situations which it considered
contrary to thespirit of international human rights law. The IACtHR has also in other
relevant cases r el atDedaCrua Floves v. Pexdase,Gvhichi ght s ¢
held that a doctor who was arbitrarily detained had to be reincorpatdtedsame level
as hewas before the detention took pldéeSimilarly, in the casé.oayza Tamayo V.

Pery, t he Court ordered t he victi mods rei nco

“22L_.aPl ante, L., O6Transitional Justice and peacebuild
Roots of Violence thr ougntermatiohblJouanal of R ramgsiticad JustiEe, a me wor k 6
vol. 2, no.3, 2008, p.334

421 Tellingly, only 14 of the 84 transitions between 1970 and 2004 implemented reparations programmes.

Ol sen, T.D, Payne, L.A and Reiter, A.G, O0Transitioneé
Ef f i c aitedySéates Institute of Peace Press, 2010, p.53.

422 | pid.

423 |ACtHR, Plan de Sanchez MassacreGuatemala Judgement of 19 November 2004, Series C, No.

116, in particular paras. 81, 100, 1085, 107 and 110. The case concerns the massacre in 1982 of more

than 268 indigenous people by the Guatemalan military and others. Guatemala recognized its international
responsibility in the case.

424The Court awarded $5,000 to each victim for pecuniary damage and $20,000 to each victim, in part for

the damage causedl their culture.

425 |ACtHR, De La Cruz Flores v. PeriMerits, Reparations and Costs. Judgement of 18 November 2004,

Serie C No. 115, paras. 169y 171.
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established that the salary and other benefits should be equivalent to the moment of her

detentian %%

It is also worth noting that reports of TRC often make recommendati@iaties
on reparations on the basis of administrative reparation programmes. Some programmes
include different forms of reparation that could have an impact on the realization of
ESCRs, although it should be examined with caution due to implementation and financing

problems. Argentina, as we further analyse in chapter six, developed such programmes.

Reparations have a limited scope, which means that trying to use them to solve
deeper structural inequalities is fraught with difficulties, from the huge sums needed to
the inability to adequately determine the beneficiary cfd5©n the other hand,
attempting to provide reparations for too broad a category of violations will nobenly
prohibitively expensive but also risky regarding the expectations. Accordingly,
reparations of ESCRs have been focused to date on cases of dispossession of land or other
property, which led to denial of livelihood, education, health and other righty. O
recently have there been efforts to compensate or restitute lands taken for tactical or
economic reasons within the context of armed conflict, but requiring proof that the
dispossession was deliberately induced for political or discriminatory re&8ditsere
was, nevertheless, an initiative to establish a compensation programme for slave and
forced laborers of the Nazi regini€ although many have claimed that reparations

offered were insufficients°

426 |ACtHR, Loayza Tamayo v. PeriReparations and Costs. Judgement of 27 November 1998, Serie C
No. 42,paras. 113/11@

427 For an account of the evolution of Peru's reparations program inolighese concerns, see Garcia
Godos, J., 'Victims Participation in the Peruvian Truth Commission and the Challenge of Historical
Interpretation'pp. cit.,p. 6382.

428 Duthie, R., 'Transitional Justice and Displacemémi&rnational Journal of Transitional Justiceol.5,

no.2, 2011, pp. 24246. In the case of South Africa, for instance, the law required a causal link between
the dispossession and racially discnatory laws and practices.

429 German Forced Labour Compensation Programme (GFLCP) Factsheet.,, available at
https://www.ian.int/files/live/sites/iom/files/WhatWe-Do/docs/GermaifrorcedLabourCompensation
ProgrammeGFLCP.pdf accessed 6 April 2018.

430 gee for instance,ynn Klinzing, M., 'Denying reparations for slave and forced laborers in World War

Il and the ensuing humaaitan rights implications: a case study of the ICJ's recent decision in jurisdictional

i mmunities of the Stated, in Georgia Jo/gxnal of I nt
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According to RohArriaza, reparations intersect witBSCRs as the material
reparations offered are both forward and backward looking, aimed at both redressing past
harms and transforming lives for the future. While ESCRs are often concomitantly
violated with the basic CPR8!they have not received the atient from reparation

programme$3?

[1.5. D Institutional reform

According to the commentary on the updated principles to combat impunity
6institutional reform should be of a dédcompr
sust ai natiCenseguertly, institetiondl reform mechanisms should deal both
with structural transformations of those who participated in human rights violations and
the root causes of conflict or repression in order to prevent further violations. Specifically
with regard to ESCRs, institutional reform is a key dimension of transitional justice as it
has the potential to trigger structural changes. However, it is at the same time, one of the

most underresearched and unexplored ar&4s.

The Comprehensive Peace Agreenieitveen the Government of Nepal and the
Communist Party of Nepal signed in November 2006 is a good example of including
ESCRs through institutional reform mechanisms. The agreement explicitly calls for the
establishment of a political system that fullyrgalies with universally accepted human
rights (sects. 3.4 and 7.1.2) and ends discrimination (sect. 3.5); and for the protection of
the right to education, shelter, food security, social security, health and employment, as

well as for land reform (sects..8 and 7.5)*3° However, the development and

431 For instance, family members of those killedarcibly disappear suffer, not only the harm of losing a

loved one, but also the loss of a breadwinner, the need to flee, the loss of schooling opportunities etc.

432|n this sense it is worth mentioning that the jurisprudence of the Amb@rican Court oHuman Rights

compensates survivors for these lost opportunities through the concept of changes in their 'life's project’
(proyecto de vida). This was first introduced in the Loayza Tamayo case, (Loayza Tamayo case,
Reparations, Judgement Intém, Ct. H.R (ser. C), No 42 (November 27, 1998)) and developed in

subsequent cases. See generally Burgekgusen, L. and Ubeda de Torres, Fhe InterAmerican Court

of Human Rights: Caskeaw and Commentarytrans. Greenstein, R., Oxford University Press, 2ppl.

229230.

“B0rentlicher, D., OReport of the independent expert
(E/CN.4/2005/102), para. 66.

“0OHCHR Publication, O6Transitional Jueptdtp®&6 and Econo
435 Full doaument available at
https://peacemaker.un.org/sites/peacemaker.unlesgiP_061122 Comprehensive%20Peace%20Agre
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implementation of those principles and goals has so far not been as satisfactory as

expected3®

The transitional justice process in the pagartheidregime in South Africa also
required structural reforms in &Bfent areas, in which commitment to padiscrimination
was essential. The institutional reform there began with the adoption of the Interim
Constitution (Act 200 of 1993%” which contained a chapter on fundamental rights,
including ESCRs. The Interim Cditstion recognised the justiciability of all
fundamental rights without any distinctidi® Also, the Truth and Reconciliation
Commission in South Africa dealt with institutional reform in different areas. While it
did not consider specific violations of ER s , it emphasized that 6
protection of socioeconomic rights are crucial to the development and sustaining of a
culture of r esp&%®The Gommissionniikewise rrécapiseds at
businesses and financial institutions shouldp h@ the reconstruction by making
resources available to those most in nféd.

On the other hand, vetting procedures as part of institutional reform are a key tool
that can be used to remedy and prevent human rights violations. Vetting is generally
undersood as the process of ensuring that public officials responsible for gross human
rights violations do not continue to serveStateemployment*! As SzokeBurke notes,

where breaches of ERs were linked to the past conflict, tiaty those who are guiltyf

ement%20between%20the%20Government%20and%20the%20CPN%20%28Maoist%2aqudfssed

12 April 2018.

“%s5ee for instance, Pasipanodya, T., OA deeper justi
i n N,dnpematidnal Journal of Transitional Justiceol. 2, No. 3, 2008.

437 Document available atttps://www.gov.za/documents/constitution/constitntiepublicsouthafrica-
act200-1993accessed 12 April 2018.

“®Constitutional Principles, number 11, OEveryone sh
freedoms and civil liberties, which shall be provided for and protected by entrenctigdsticiable

provisions in the Constitution, which shall be drafted after having given due consideration to inter alia the
fundament al rights contained in Chapter 3 of this Ci
439 South African Truth and Reconciliation Commission Report, valh&p. 8, p. 308. Document available

at http://www.justice.gov.zaltrc/report/finalreport/Volume5.pdttessed 12 April 2018.

440 1bid. pp. 318320.

“l0r ent | i ¢ her Setobprincipl€s fbp theaptoation and promotion of human rights through
action to c ocombita,principlmpéani t y o6,
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ESCRs violations, including nostateactors, can be an effective means of ensuring non

recurrence and of strengthening the rule of 4&w.

The abovementioned examples and experiences reveal some ways in which
different institutional reform measures can be used to address ESCRs within the
transitional justices process. However, it is important to be aware that institutional reform
is a lengtly process, so results might be perceived only in the mid and long term. They
will certainly depend on political will and the existence of adequate resources to carry

them out.

1.6 Intermediate conclusions

This second chapter explored the general cositamd scope dbtateobligations
imposed by ESCRs, particularly with regard to their potential inclusion in transitional
justice processes. Labour rights were taken as reference to do this analysis, and
specifically, the right to form and join trade ungoand the right to collective bargain. It
was contended thus that it seems to be undeniable that certain labour rights, such as those
indicated above, are compelling, universal and timeless entitlements. Indeed, violations
of such rights can also have agagive impact on the full set of rights, for instance, the
right to an adequate standard of living, or even lead to other serious violations such as the
prohibition of forced and slave labour. Similarly, it was noted that accountability
mechanisms have beerogressively improved, particularly at the regional level, in order

to respond to violations of ESCRs.

This chapter also contended that inclusion of ESCRs in transitional justice
processes is still highly disputed within transitional justice schafarshlthough
transitional justice has been traditionally focused on bodily integrity violations, recent
claims and debates open the door to include socioeconomic conditions and violations of
ESCRs within the existing transitional justice mechanisms. Ibbas argued that some
misconceptions and conceptual confusion occurred when trying to address this issue. In

this sense, it should be noted that ESCRs are just one element of the socioeconomic

4257z0keBur ke, S., ONot Only oO6Contexto6: Why Transition
Violations of Economic and Sot¢ia R i gphdit.p. @89.
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dimension of transitional justice. While it would be unregligt expect that addressing
those rights will resolve the full extent of the socioeconomic challenges at stake-in post
conflict or postauthoritarian situations, transitional justice processes should no longer
ignore ESCRs violations. Addressing certamd apecific ESCRs violations according to

their particular context and past violent dynamics, could definitely contribute to
Improving socioeconomic concerns in this regard. Additionally, this chapter illustrated
how this task can be effectively done wilte existing transitional justice mechanisms.

The employment of specific mechanism or a combination of them will ultimately depend
on the rights violated in each case and the context in which the transitional justice process

itself is taking place.
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SECTION 217 CORPORATE ACCOUNTABILITY IN
TRANSITIONAL JUSTICE

lll. CHAPTER THREE 1 Corporate accountability for human rights

abuses

I11.1 Introduction

The era of globalization has deeply changed the dynamics of the world we live in.
Economicactors, particularly corporations and multinational companies, have gained
unprecedented power and influence, and they consequently have a remarkable impact on
peopleds |living conditions and communities
therebycontribute to global prosperity through the economic development of soéféties,
but it can also produce a negative impact on virtually the entire spectrum of
internationally recognised human right¥ Moreover, corporations often conduct
operations in counes affected by armed conflict and widespread violence, or those
under repression. In fact, some remarkable examples of these negative corporate impacts
have appeared in unstable and violeridden zones, as was the situation for the

infamousShell Corpanycase in Nigeria an@hiquitaBrand case in Colombi&'®

After the Second World War, the US Military Tribunals tried several German

industrialists for complicity with the Nazi regiri&® While in these Nuremberg trials the

“Schutter, O et al, O6Foreign Direct Investment, Hur
i s s Hensal Rights & International Legal Discours®. 137, 2009, p. 159.

444 Guiding Principles on Business and Human Rightg lme ment i ng t he Uni ted Nati on.
and Remedy FramewqgrReport of the Special Representative of the Secr&aneral on the issue of

human rights and transnational <corporations and oth
21 Mach 2011, endorsed in Res. 17/4 adopted by the Human Rights Council, AAHRC/RES/17/4, (2011).
Principle 12, Commentary Full document available at

http://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_Eldquafssed 15 April

2018.

“SMar es, R., O6Corporate and Stat eoprcia.p@%tBeeialsa | i ti es
Churruca Mugrespansallidad Gad empresas en el desplazamiencaidozde poblacion de

Co | o mRevisgtadde Responsabilidad Social de la Empra8a5, pp. 89.13.

448Jnited States of America v Carl Kraueht al . (61 . G. United States of Qmerieady) , 194 8
Friedrich Flicketal. ( 6 The F I i United States efé\nerical Alfiedl Kruppet@dé The Kr upp
Caseb6), 1947.
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defendants were the corporatamagers and not the company itself, they constitute the
historical origins of considering the actions of a company as an accomplice for human
rights abuses. These cases established that there can be legal consequences for
cooperation between economic astand repressive governments, including prosecution

for international crime$*’ However, the debate is still today open on whether to penalise
the corporate actor as entity or individuals in chasgeh as the managers and executive
directors, as happen@dthe Nuremberg Trials. While individuals may be prosecuted and
removed from a corporation, the corporate entity continues to exist and might continue
its misconduct. Prosecuting an individual may not deter the behavior of the corporation
as a whole. Corersely, prosecuting a corporation may not deter an individual's criminal
conduct. Thus, although a parallel approach to this issue is necessary, this author agrees
with Ramasastry that penalising the company itself may provide a greater deterrent for

corpaations than the isolated prosecutions of individ¢fls.

Despite corporationsdé significant rol e i
di fficulties in establishing a general regi
their impact on humarights#4° An important debate has lately been generated about
whether norState actors, and particularly, corporations, have human rights
obligations®° From the traditional perspectiv&§tatesare the primary subjects of
international public law and therefg the consideration of companies as subjects of

obligations and responsibilities in this field is not exempt from critié¢RrRegarding

“Ramasastry, A., O6Corporat e Coidpdxdmmationyofforcé mmm Nur e mb
cases and their i mpact on t h eBerkelepJournaliot IpternatibnalMu | t i nat
Law, vol. 20, issue |, 2004, p.9#o.

448 | bid. p.96

449 Traditionally, companies tended to approach human rights and social issues through their corporate

social responsibility (CSR) programmes. CSR is focused on corporate voluntarism and expectations of
corporations as social actors, so many of these inigimtare undertaken selectively, based on what the

company voluntarily chooses to address. But that proved to be inadequate and insufficient to prevent and

mitigate corporateelated human rights abuses. Much more was needed: a real human rights apptoach th

requires companies to respect all human rights.

4%0|n fact, as corporations are not primary subjects of Public International Law, the proper terminology that

shoul d be usredl atse d choumamr artieght s vi ol atd Aomcseds s Ster  f ¢
Justice in the European Union for CorporRte | at ed Human Rights Violations:
Tilburg Law School Research Papan. 7, 2017.

®lFor instance, Ford argues that 6it casniredtlegabe sai d -
duti es f or b WRedulatiagsBssiness for Péa@anmbridde.University Press, 2015, p.37. On

the other hand, Karavias, MCorporate obligations under International La®xford University Press,

2013. Clapham held that ultimatentemporary opposition to an extension of human rights law into the

non-State actors remains fuelled by two factors. Firstly, he argues, because of the fear that human rights
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corporations specifically, some commentators argue that they do have international
human rights obligation’§? Clapham,for instance, argues that the scope of corporate
obligations depends on its capacity, context and commitmghita reinforce these

arguments, Clapham points out several recent developments. The first one refers to the
adoption in 2014 by the African Uniasf a new treaty that adds a criminal chamber to

the African Court of Justice and Human Rights, stipulating that corporations can be
prosecuted for certain international crimes in this new Chafibdhe second one

focuses on the Special Tribunal for Leban®n October 2, 2014, the Appeals Panel
determined that a corporation could be prosecuted for contempt before this international
criminal court. The Appeals Panel drew two interesting conclusions, the first in relation

to human rights law and the secondrelation to criminal law. Clapham notes that the

Panel concluded that 0t he current i nternat
interpreting the termd pePJmerevolitioroatthenc !l ude
national level as well as the ttess that refer to the criminal liability of companies, make

him conclude that O6corporate criminal Il i ab

|l east, the status of a general pfMinciple of

Business and human rights as a field began to be institutionalised on the
multilateral agenda in the m2D00s. Notably, the appointment of Professor John Ruggie

as theUN SecretaryGeneral's Special Represeitaton the issue of business and human

law will lose its specificity if extended to the acts of others than Statdssesmondly, because the concern

that legal developments could lead to new forms of liability for corporations which would leave them

vulnerable to lawsuits beyond the control of their home States. He also concludes by stating that those who

resist the extesion of human rights obligations at least agree that corporations have human rights
responsibilities, understanding a o6re<LaphansA.bi |l i tyod
6Human Ri ght s GO$tateAgosst Whera are we ® mwdpcit.npp.2 and 19.

42 5ee for instance, Clapham, AHuman Rights Obligations of Non State Actd@xford University

Press, 2006, p. 58; -S3eaet ealAscot oGlsabp,hamm, Mo.eckI|IdiNonD. , S
S., with Harris, D(Eds),International Human Rights LgvDxford University Press, 2017, pp. 538%0;

See also Jagers, N., O6Corporate Human Rights Obliga
Toebes, B., and Letnar L er ni lions udder,Ecoromio, ISpcialraadt e Hu ma
Cul tur al Rightsé, in Addicott, J. F. , Globélimagog,ai n Bhui

International Law, and Human RighSxford University Press, 2012.

%3Cl apham, A., O6Human RStaeAdtso rOb:l i Yhae i eop sit, @ Pwe Noow? d

Clapham also states in this sense that this idea has not been so far authoritatively rejected by the United
States Supreme Court within the framework of the ATS, where most cases of corporate human rights abuses
have been brought.

454 STC/Legal/Min/7 (1) Rev. 1, 15 May 2014.

“5Cl apham, O6Human Ri g-BtatesAc®lrisg a tWheem sop.feit. f@15NWen now? 0,
456 | pid.
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rights contributed to this end. Since then, business and human rights concerns have
witnessed an exponential growth in international debates in recent years, fostered in great
measure by the political and institutibn@ocess of drafting and adopting the United
Nations Guiding Principles on Business and
UNGPs)*"However, some have criticised the approach followed by Ruggie, arguing

that it focuses more narrowly on holding corpmnas accountable for harm caused rather

than on a positive recognition of the role business might play in protecting and promoting

human right$>8

This chapter seeks to examine and assess the notion of corporate accountability
for human rights abuses. @iv that corporations are not primary subjects of Public
International Law, their involvement in such abuses has been often categorised as
complicity. 4°° Accordingly, section two explores the policy meaning and legal
implications of corporate complicity in man rights abuses, as well as the different
categories that can be distinguished within the concept. Ultimately, this chapter provides
a general assessment of what options offer the existing legal regimes for corporate

accountability in human rights abusesmely domestic and international criminal law,

ci vil |l aw of remedies and | HRL. For the pur
refers to the gener al obligation to danswer
for certain actioné®®Simil ar 1y, O6responsibilityd is used -

to the meaning given to it in Public international law. While the term has recently been

used in the framework of business and human rights standing for strongef%tfaist,

¥"Guiding Principles on Business and HumaRespRti ght s: |
and Remedy , Repatofahe Speéiadb Representative of the Secr&aneral on the issue of

human rights and transnational corporations and oth
March 2011, endorsed in Res. 17/4 addfitg the Human Rights Council, AHRC/RES/17/4, (2011)
“8S5ee for instance, Bilchitz, D., 6The Ruggie Fr amew

o bl i gaSoutlAfrican Idstitute for Advanced Constitution&ublic, Human Rights and Inteational

Law, University of Johannesburgé, 2009, p.5.

459 Indeed, the concept of corporate complicity in human rights abuses has received much consideration by
courts in the United States of America under the ATS, as analysed in section Il and Il bafgterc

40s5ee for instance, Noll kaemper, P.A., and Curtin, L
and Eur op RetharlandsaYedrhook of International Lavwol. 36, no.1, 2005, pp-30; Kool.,

R.S.B., O6(Crime) VictEimms e @c mp o dtrechttanoReviegvélnle, e 0 ,

no. 3, 2014, pp.1i2 6 . However, as Brun®e notes, O6notwithstan
by international | awyers, the conceppetd dfegfmdc onewmt anlyi
Brunn®e, J., 6l nternational |l egal accountability

Netherlands Yearbook of International Lawol. 36, no.1, 2005, p.22.
461 Particularly in the UNGPs.
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work understads Or esponsibilityd as for a wrongfu
law on responsibility. Consequently, responsibility refers to secondary norms through

which corporations can be held accountable for breaches of the primary ¥érms.
Likewise,thetem 61 i abi |l ityd is used to refer to ca
rights abuses can be demanded by legal means, and therefore, litigated at the

corresponding court§?

While the business and human rights agenda is mainly focused on Multinational
or Transnational Companies (MNCs or TNCs) as they operate across national borders,
this chapter analyses corporate accountability from a general conception of business
enterprises, meaning that, irrespectively from their size or whether they operate at the

national or transnational level, or &éateor privately owned®*

[11.2 Clarifying the notion of corporate complicity for human rights abuses

l11.2.A Policy meaning and legal implications

When legally defining corporate accountability, some questiaee eegarding
the role and responsibility of corporations in human rights abuses, such as, what sort of
corporate behaviour could trigger corporate accountability for human rights abuses?
Could a company be considered legally accountable when operaticgilictaffected
or undefrepression country where human rights violations are taking place? What
conditions need to be fulfilled to consider that a corporation operating in those contexts
is being complicit in human rights abuses? In order to prandwers to those questions,
this section examines the notion and the scope of corporate complicity for human rights

abuses.

2By contrastattbedteemedebltibgthe primary norms by w
463 This term will be mainly used at section 3 of this chapter, regarding domestic criminal law and civil law

of remedies regimes.

464 According to the general definition, a corporation iegal entity characterized by legal personality,

transferable shares, limited liability, centralized management and investor ownership. See for instance,

Ar mour, J., Hansmann, H., Kraakman, R., oOawedessenti
Harvard, JM., Olin Center for Law, Economics and Busin&sscussion Paper No. 643, 2009.
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Complicity is a particular way of contributing to wrongdoing which requires that
responsibility be attributed to accomplices tbeir acts of complicity!®® While the
concept of complicity has traditionally had a specific and technical meaning in criminal
law-c | osel 'y |l inked to t he-itnts;edwadays beind usedaniadi ng a
much richer and broader fashion in tiedd of business and human rights. In 2008, the
International Commission of Jurists established the Expert Legal Panel on Corporate
Complicity in International Crimes. The pan
in which companies and/or their exgives could be held legally responsible under
criminal and/ or civil | aw when they are 0cc
other actors in gross human rights ab#§&$he panel addressed the legal and policy
meaning of complicity as an essential part of the report. According to the report, the word
complicityhas been frequently used on a daily basis referring to one actor that becomes
involved in an undesirable mannier something that someone else is doing, but not
strictly in the legal sense of the word. In the field of human rights, such use of the concept
has provided a tool to capture in simple terms the fact that companies can become
involved in human rights abes in a way that raises legal responsibility. The report also
noted that human rights organisations and activists, international policymakers,
government experts and businesses themselves, now continuously use the phrase
Obusiness complsi cabtuys eisnd6 htuomadne srcirgihbte what t
business involvement in such abu&€g he panel concluded in this sense that whereas
the use of the terms is widespread, there continues to be considerable confusion and
uncertainty about the boundariefstbis concept and in particular when legal liability,
both civil and criminal, could arise for such complidt.

Similarly, the former Special Representative of the Secretary General on Business
and Human Rights, John Ruggie, tried to clarify the conoepbmplicity in 2008:%°
Ruggie noted that the term O6complicityd 1in

465 Jackson, M.Complicity in International LawOxford University Press, 2015, p.1
466 Report of the International Commission of Jurists Expert Legal Panelogoofate Complicity in

I nternational Crimes, O0Corporate Complicity & Legal
4¢7bid. p.2

4e81bid.

489 The former Special Representative, John Ruggie, devoted a full report to the clarification of the concept

of 6Sphere of Influenced and 6Corporate Complicityod.

General on the issue of human rights arahdnational corporations and other business enterprises
Clarifying the Concepts of ,A/BRCBAG(R0)Df | nfluenced an
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to the indirect involvement of companies in human rights attiekewise, Ruggie
argued that complicity may be alleged in relation to knolyiegntributing to any type
of human rights abuse, whether of CPRs, or ESCRs. Regarding the legal consequences,

Ruggie affirmed 6it is not possible to spec
even within the | eg adrestgydhneecentes from imternatiogal t h at
criminal | aw and t he ““dudlsmatsly, iherreparicdnicludgs and a
that while Ooperating in contexts where ab

from such abusesd o d e@unltiok dleyg,alb y iiatbsdlift,y
flags for companies to ensure that they exercise due diligence, adapted for the specific

context of t¢heir operationso.

Human rights violations can take place in different contexts but, certainly, the
risks are particularly significant in areas of poor governance, coaffietted zones or
under oppressive regimes. Indeed, companies operating in these kinds of environments
are at particular risk of being complicit in human rights abuses committed by oth
actors.*”® While corporations have been occasionally accused of being primary
perpetrators of human rights violations, to date, most of the cases that have been
prosecuted or l itigated concern allegation
rights aluses perpetrated by othegenerally governments asdateauthorities or armed
groups? Human rights abuses often have an economic dimension and they are
frequently driven by financial interest, closely linked to the private sector sphere.
Companies haveypically been involved in different ways in these human rights
violations, but only a few cases have threatened businesses with legal risks or reputational
damage for doing business with dictators or warléfd€onditions in those areas make
it difficult for victims of corporate wrongdoings to seek justice and hold businesses
accountable. Commonly this happens not only because of the weakness in the justice
system, but also due to the fact that authorities may be unwilling to do so because of their

470|bid. p.9

41 |bid. p.10

421bid. p. 21

43 UN Guiding Principles. Guiding Principle 23, Commentary.

447 e r k , rpdrate liabditZfor gross human rights abuses. Towards a fairer and more effective system
of domest i c Reponvpreparec éodtheeCsfide, of the UN High Commissioner for Human
Rights, 2013 p. 24.

‘““Payne, L. and Pereiirtay iGr ,Di&xdwd tnoersyiWerkisgopapead i ¢
2014, p.1.



own involvement in human rights violations, or because they profit from business
activities and seek to create a conducive environment that attracts businesses. According

to Kaleck and Saagelaasz, cases in which corporations cooperate in varying degrees

with military regimes and dictatorships can be classified into threea@gories: (a)

cases in which corporations profit frogtatev i ol enc e, (b) cases in w
human rights abuses are facilitated by providing the necessary means and (c) cases in

which corporations directly support repression without direct economic benefit. The
accountability mechanisms could vary slightly, depending on the kind of cooperation the

corporation provided to th®tate’®

It is probably unsurprising that the greatdificulty in those contexts is to define
the blurred lines of legal accountability. In other words, how close the company actions
have to be to the violations to be held legally responsible. There are many studies and
debates in legal scholarship arouht tissue due to the need for legal interpretation in
the absence of settled international f&Wn this sense, the ICJ Panel suggests what can
be called a negative approach; that means the kind of conduct the company should avoid
in order to not cross theareshold of legal risk’® According to their report, there are
mainly three elements that can guide the inquiry:

1. Causation/ Contribution: taking into acc
enables, exacerbates or facilitates the human rights abuses.
2. Knowledge & Foreseeability: considering the intentionality component.

3. Proximity: measuring how close the company was to the principal perpetrator.

Theories of corporate complicity assume a key role in domestic legal responses to
corporate involvement in humanghts abuses and the categorization of corporate

complicity. However, there are also many differences between different jurisdictions

47Kaleck, W., and Saagddaasz, M., O6éCorporate accountability for
t o | nt er na tlduroahld Interiationam@&isidal Justicepl. 8, 2010, p.703

47See for instance, Payne, L. and Pereira, G., o6Cor
Vi ol a ArnnwnReview of Law and Social Sciengd. 12, no.20, 2016, pp-22. See also, Olson, D.,
60Corporate complicity umddmu mamt & g drteimationallblumant ii minn a | I

Rights Law Journalvol. 1, Article 5.

4’8 The Panel only takes into account two legal regimes: ICL and Tort Law, as it considers them as the only
ones which offer some avenues towards ensuring the mgountability of companies when they are
complicit in gross human rights abuses. The report was released in 2008, three years before the adoption
and endorsement of the UNGPs.
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regarding the elements of liability and the extent to which the knowledge and intentions

of individualscan be attributedotthe corporation itself, as further analysed in section
3_479

[11.2.B Categories of corporate complicity

In 1999, the former Secretary General of the United Nations, Kofi Annan, had
already proposed for the first time the Global Comfidtle then urgedampanies to
support and respect the protection of human rights within their sphere of influence and
the duty to ensure they are not accomplices in the violation of human*fit&tsilarly,
Margaret Jungk rightly describes the spectrum of activities tinz been linked to the
notion of corporate complicity in human rights abuses in her Practical Guide to Address

Rights Concerns of Companies Operating Abroad:

ARegrettabl vy, mul tinational are someti-r
human rights violations perppated by governments. There are many

cases where businesses have, for example, promoted the forcible

transfer of populations from land which they required for business
operations. At ot her ti mes, by simply
national government, oagpanies have unintentionally aggravated

human rights disputed?, for example, in cases where minority group

have <c¢l aimed autonomy over an area. E\
operations do not directly impact upon human rights issues, the

company may nonetheless d¢adled upon to speak out or act when an

oppressive government®vijiolates its citdi

49 This is mainly identified with company managers and executive directors.

480The Global Compact is a voluntary initiative calling to companies to align their strategies and operations
with universal principles on human rights, labour, environment anetantiption, and take actions that
advance societal goals. More informatiohoat this initiative in https://www.unglobalcompact.org/
accessed 13 April 2018.

“YlAnnan6s speech at World Economic Forum in Davos, S
with his words can b&und at https://www.un.org/press/en/1999/19990201.sgsm6881 dxtndssed 13

April 2018.

®Jjungk, M., O6Practical guide to addresbiogd®dumiam. ri

Addo, M. (Ed),Human Rights Standards and the Responsibility of Transnational Corporakbnger
Law International, 1999, p. 171.


https://www.unglobalcompact.org/
https://www.un.org/press/en/1999/19990201.sgsm6881.html

The notion of corporate complicity, thus, aims to ascribe a certain level of
accountability to corporations but without removibgteobligations and responsibility
for human rights violation&®Based on these insights, a number of scholars agree that
corporate complicity can be divided into three categories: direct, indirect and silent
complicity 84 However, it should be highlighted ammore that the notion of corporate
complicity for human rights abuses has not been yet legally defined at international level,
or uniformly at domestic level, so the categorisation presented befloaimty based on

academic works.

[11.2. B. a Direct Cor porate Complicity

Clapham and Jerbi argue that much of the literature on business and the human
rights field avoids setting up clear limits for categories of corporate complicity. However,
they continue, a review of international criminal law suggestsdb@plicity requires
intentional participation, but not necessarily the intention to harm, only knowledge of
foreseeable harmful effect® On the basis of International Tribunals case ¥fthey
note that a company that knowingly assists another actor in violating customary
international law may be considered directly complicit in such violdfibfiherefore,
cases which involve corporate diread compl
causal contribution to the specific human rights abuse. It is not required, thus, to have the
desire or share the criminal resul ts, b ut

as s i s*®aansegueéntly, a corporation may be considered a direct accenglic

%Cl apham, A., 6Corporations and Criminal Complicity
(eds),Human Rights, Corporate Complicity arddisinvestmentCambridge University Press, 2010, pp.
225228.

¥5ee for instance, Clapham, A., and Jerbi, S., 6Cat e
Hastings International & Comparative Law Revie2001, pp. 338 4 9 ; Ramasastry, A. 0
Complicity: From Nuremberg to Rango®An examination of force labor cases and their impact on the
l'iability of Mul tBerkeleyJoumal aflinte@aiional batvalumie 20nisside,l, 2002,

pp.9-1 5 9 ; or Wettstein, F., 6The duty to Protect: Col

Human Ri gh tJurmaldhBosmessBthicgol. 96, 2010, pp.337. Wettstein distinguishes four
categories as he dr awssidlbeennte fciocmpalli cciotnypdl ifcriotny 6t haen db r
complicity.

“4Ccl apham, A., and Jerbi, S., 6éCategori Hastingsf corpor
International & Comparative Law RevieR001, pp. 34B42

486 Such as the Rwanda and the Former Yugoslavia Tribunals.

487 |bid. p.342

488 |bid. p.345
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abuses committed against human rights when it decides to participate or to assist in the
commission thereof and whenever such assistance contributes to the abuse itself.

However, defining what elements constitute participation is still quite consial&®

Ultimately, direct corporate complicity implies that the corporation is not merely
facilitating the actions of the primary perpetrator, but directly contributing to the abuses
itself. Practical examples of this category can be found in German apaheke
corporations which recruited and subjected workers to forcedahwing the Second
World War. In many cases, these companies knew the consequences of theiractions.
Likewise, corporations that made available their facilities to the armed ffoceise
interrogation and torture of unionists or protesters fall into the category of direct
accomplice$® As we will further analyse within the framework of our case study in

chapters four and five, many corporations in Argentina acted in that way.

[11.2. B. b Indirect Complicity

Al so known as 0 b &the tompanyad not itselbtmeglirectc i t y 0,
perpetrator of the abuse within this category, but it benefits from human rights abuses

committed by the main perpetrator.

(@)

According to Claphem and Jer bi , the | abel s of
complicity are likely to be applied where companies knowingly benefit from human rights
abuses. Therefore, what is relevant is that in contexts in which human rights are clearly
violated, it is not neasary that the company itself causes the damage or the violation to
be affected by it. The company assumed, consequently, that this would be the risk if
operating in such context§?

“WRamasastry, A., O6Corporate Coidpdxdmmnationyofforcé rmm Nur e mb
cases and their i mpact on t hep.ditipd®®i | ity of Multinat|
490 |pid.

“lwettstein, F., 6The duty to Protect: Corporate Con
adv o cap.ciy,p. 36.

492 Although Wettstein, as mentioned early in this chapter, divides indirect complicity into two sub

categories: beneficial complicity and, silent complicity.

B8Cl apham, A. and Jerbi, S., O6Categoriop.sit,p347.corporat
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The spectrum of behaviors that could constitute indirect complicityelig
broad. As pointed out by Ramasastry, a company can provide assistance to a repressive
regime in the form of income earned as part of a joint venture. On the other hand, the
corporation may also know that the host government is involved in human rights
violations but the links between its investment and human rights violations are not so
clearly delimited. Relevant factors for the determination of complicity can include the
time or duration of the investment and the association, the type of finanoohthea
nature of the business relationsfipRamasastry suggests in this regard that the courts
must balance the factors to determine whether beneficiary complicity has reached such a
threshold that a corporati on 0 stopaiagpatonnued pr
in a criminal enterpris&®This category includes cases in which companies that hold
contractual partnerships or joint ventures with host governments benefit from human
rights violations committed by them. In this sense, the UNOCAL cesm 20 be an
example of indirect complicity due to the company relationship with the government of
Myanmar and the use of repressive measures by security forces to guard the facilities of

the multinationaf?®

[11.2. B. ¢ Silent Complicity

This categoryreflects the idea that the mere presence or participation in the
economic activity of the host country turns the companies into part of the abuses
committed theré®’ In other words, being silent in front of human rights abuses can imply

a form of complicity

Clapham and Jerbi refer to the approach of Sir Geoffrey Chandler (Chair of the

Amnesty International Business Group in UK), whotasad t hat &éSi |l ence or
wi || be seen to provide comfort to oppress
“YWRamasastry, A., O6Corporat e CdAnpekamioatidn gfforcéllabom Nur e mb
cases and their impact on t hep.ditipd®®i | ity of Multinat,
495 |bid. p.103.

“%see for instance, C Settlenter:rimsplicatiéhs for thie DavelopibgnLave @nl
Corporate Compl i ci ty Human RightsnBriefvoRi13gnb. L, 2003 ppuikiessed ,

al so Ramasastry, A., O6Corpor at éAn&ammtion af forceflabo Fr om Nur
cases and their impact on thep.ditipaldad | ity of Multinat]
“7Cl apham, A. and Jerbi, S., O6Categoriop.sit,m347.corporat
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Silencei s not neutrality. To *8dHowevarpthehabove i s nc
mentioned idea is generally countered by companies, pointing out that their activities
improve the situation of the population in which they operate and that they can
constructively mvolve a repressive government through their presence and, therefore,

achieve a change in the ¢®vernmentos human

On the other hand, human rights organizations argue that when companies are
aware of systematic or ongoing human rights abuthey have an affirmative duty to
raise these issues with the government and try to usertfiegncein a positive way°
Silence or inaction can amount to complicity, since it implies, at some level, the tacit
approval of the actions of a governmanstead of a mere neutrality. Therefore,
corporations are urged to speak out against violations of human rights and to try to

influence the host government to change their wrongful behavior and pré€tices.

[11.3 Corporate accountability under the existing legal regimes

Addressing the role of corporations and holding them accountable for human
rights abuses has lately received significant attention. This section aims therefore to
provide a general assessment of how corporate accountability can be aditultte
different legal systems, both at domestic and international level. In some cases, such as
domestic criminal law and civil law of remedies, accountability can be demanded in
liability terms. The international level, however, so far does not pedadsuch kind of

mechanisms.

4% Avery, C., Business and Human Rights in a Time of CeaAginesty International 2000, (quoting Sir

Geoffrey Chandler), p. 50.

“®Ramasastry, A., O6Corporat e CdAnpekamiaatidn gfforcéllabom Nur e mb
cases and their impact on t hep.ditipd®.i |l ity of Multinat.i
500 The concept of sphere of influence has been addressed by John Ruggie in amexttoveed report.

For more information about th, see Report of the Special Representative of the S€aeegl on the

issue of human rights and transnational corpamnatand other business enterpriggarifying the Concepts

of 6Sphere of | nf, AHRCIBLEEGOHNd O6Complicityo
lRamasastry, A., O6Corporate CdAnpekamioatian pfforcédlabom Nur e mb
cases and their impactontheliabit y of Mul t i n aop.icioml®4. Cor por ati onséd,
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[11.3. A Criminal law

111.3.A.a International and domestic criminal law

International criminal law (ICL) is primarily designed to proscribe international
crimes and to impose up@tateghe obligation to prosecute apdnish those crime$?
Although it has a different historical origin from human rights law, both bodies of law
share a fundamental principle: the protection of, and respect for, hurtf&nity.

Since the Nuremberg trials, formaobi | ity
complicity has become a part of ICL. The Statutes oathboctribunals for the former
Yugoslavia and Rwanda contain a general complicity provision, applicable to all of the
offences over which the two tribunals had jurisdicfitfdccordingtote | CTR, 6éai di n
involves giving assistance to someone, while abetting means facilitating the commission
of an act by being sympathetic therétoAl t hough the terminology 6
is not always used in domestic systems, the domestic starglardsally resemble the
international criminal | a°% But I6Ln corggmplates f 6aid
various forms of criminal accountability,
instigating, ordering, planning or conspiring to commit a crikezording to the criterion
of the International Law Commission (ILC), we can consider all these forms of
participation in human rights abuses as forms of corporate compfickypwever, the
notion of corporate complicity is not covered by ICL jurisdictias only individuals can
be brought to the ICC.

502 Cassese, Alnternational Criminal Law Oxford University Press, 2003. p. 15.

503 Indeed, according to Cassese, IHRL has contributed to the development of criminal law in many
respectslbid. p.18. See for discussion: International Criminal Tribunal for the Former Yugoslavia (ICTY),

Furundzija, (Trial Chamber), 10 December 1998, para. 183; L. Dovaldt k & S. Vit ®, 6l nte
humanitarian Law and huma nwofthgRet Gros$, aon283, 1993npp-94 nt er nat
119.

504 Statute of the International Criminal Tribunal for the former Yugoslavia, art.7 (1); Statute of the
International Criminal Tribunal for Rwanda, art. 6(1).

S05|CTR, Prosecutor v AkayegCase No. ICTRI6-4-T) Judgment, 2 September 1998, para.423. For more

information about this issue see SchabasWér, Crimes and Human Rights: Essays on the Death Penalty,

Justice and AccountabilifCameron May, 2008, pp.4E00.

SRamasastry, A. and Th@6rimp and €onflicR LeGal Remeédie fon Revate e
Sector Liability for Grave Breaches of I nternational
%07 nternational Law Commission, Yearbook of the International Law Commission, 1996, Vol. Il (Part

two), UN Doc. A/CN.4/SER.A/1996/Add. | (Part 2), ILC Yearbook 1996) pp-208
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Whereas ICL only applies to individualso only company officials can be legally
prosecuted®% national legal systems sometimes include legal entities and companies as
prosecutable actorS? Similarly, the scope of ICL is in principle limited to the core
crimes under international law, which namely are genocide, war crimes, crimes against
humanity, and the crime of aggresstdfiMany national jurisdictions have incorporated
international crimes into their deestic jurisdiction, as part of their national criminal
laws. Others have not, but in most cases this kind of human rights abuses can be
investigated and prosecuted under national criminal laws, punishing crimes such as
murder, assault and theft. Comparatisurveys on domestic law have revealed some
similarities but also many differences betweatesin the way their legal norms and
courts have approached criminal liability, such as the standards of attribution of elements
of criminal offences, or the d@l category of corporate complicityt Thus, regarding
legal protection of victims, there are many disparities between national jurisdi¢fions.

Given theratione personadimitations of ICL, domestic criminal law has been
often examined to provide somemues to effectively establish corporate liability.

Therefore, the next subsections explore elements and mechanisms to hold companies

The inclusion of |l egal entities to the | CC jurisdi:
Statute, but it failed. For more info, see Report of the Internati@oaimission of Jurists Expert Legal

Panel on Corporate Complicity in International Crimags, cit..vol. 2, p. 56; or Ambos, K, in Triffterer, O

(ed.), Commentary on the Rome Statute, 2008, article 25, margin No.4. There are still some authors who
supportt hi s inclusi on. See for instance Clapham, A., ol
I ndividual to Corpor at i o dosirnahafldterdationaeClimitaplpstcegdl.t i on Gr o |
6, 2008, pp.89926.

509 See for instance, Article 124 French Criminal Code; Article 5 Dutch Criminal Code.

510|n addition, international criminal customary law also includes slavery, torture, extrajudicial execution

and enforcement disappearance as international crimes. The ICC Statute has also clarifietiathat

abuses committed during internal armed conflict are also war crimes, such as rape or pillage, Article 8 ICC

Statute. Recently (September 2016), the Prosecutor of the International Criminal Court have expanded its

focus, which signals a landmarkifs in international criminal justice by stating that company executives,

politicians and other individuatould now be held criminally responsible under international law

for crimes linked to land grabbing and environmental destruction.

511 For more infomation about this issue, see for instafeerill, R., World Criminal Justice Systems: A

Comparative Surveyroutledge, 2016.

2For a useful introduction, see e.g. Ramasastry, A &
Liability for Grave Breahes of I nternati onal L a w ExeddtivsSummaeyy of Si x
FAFO-Report, 2006, p. 536. This report concludes that there is a practice of applying criminal liability in

11 of the countries surveyed: Australia, Belgium, Canada, Franca, lagian, The Netherlands, Norway,

South Africa, the United Kingdom and the United States; in five of the countries surveyed there was no

such recognition of criminal corporate liability: Argentina, Germany, Indonesia, Spain and the Ukraine..

See also Inmmational Peace Academy and FAFO AIS, Business and International Crimes: Assessing the

Liability of Business Entities for Grave Violations of International Law, FAFO Report 2004, p. 467.
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accountable at domestic criminal law, whether as the main perpetrator or because of their

complicity in the actions of othe.

[11.3.A.b Corporate criminal responsibility

Complexity on the treatment of corporate criminal responsibility at domestic level
is largely due to the amount of differences between jurisdictions around the sort of
organizations that can be hdidble, the kinds of offences for which corporate entities
can be liable, and the elements required to establish liabBfliBerk argues in her report
on domestic law remedies for corporate human rights violations that it is possible to
divide domestic legl systems into two groups: those that recognise the concept of
corporate criminal liability and those that do RétLikewise, within the first group there
are further variations in approach: those that recognise corporate criminal responsibility
as a gearal principle under their domestic penal cétithose that recognise corporate
criminal responsibility but with a list of exceptions; and those that recognise corporate
criminal responsibility only where explicitly provided for in the relevant sectiortiseof
penal code or specific statit€.Regarding jurisdictions that do not recognise corporate
criminal responsibility as part of their criminal offences, including countries such as
Germany and lItaly, this does not mean that corporations enjoy completaitynp
Alternatively, this issue is dealt with through a system of administrative offences and
penalties’t’

As corporations are abstract legal constructions, they can only act through human
agents. Thus, a method is needed to attribute human acts andomissa business
enterprise, along with a test to establish whether those acts or omissions should attract

criminal liability.>*® There are many different approaches to this question of corporate

513 For more about a comparative survey see FAFO, Business and lisieah&rimes Project, Available

at: http://www.fafo.nol/liabilities/projectdescr.htm

5147erk, J.,Corporate liability for gross human rights abuses, op, pit32.

515Meaning that all offences that potentially attract individual criminal liability carry the possibility of
corporate criminal responsibility as well (except for those offences for which corporate criminal liability is
not a logical or physical possibilitguch as incest or bigamy).

518 1bid.

517In Germany for instance, corporations can be held financially responsible for monetary penalties where
an agent, representative or board member acting in that capacity, has committed an act that results in the
violation of a legal duty by the corporatetign

518 Zerk, J.,Corporate liability for gross human rights abuses, op, pit33.
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culpability, depending on the particular offence and theestnih which it occurs.

According to Zerk, there are two main approaches to this issue: the identification method

and organisational approaches. While the first one identifies acts and intentions of
corporate officers and senior managers with the compaeif,i'°the organisational
approach focuses on o6corporate cultureo. U
necessary to establish criminal i abil ity
corporate culture existed within the body corporate divaicted, encouraged, tolerated

or led to norcompliance with the relevant provision; or by proving that the body
corporate failed to create and maintain a corporate culture that required compliance with

the relevaft provisiono.

[11.3.A.c Accomplice liability under criminal law

Domestic criminal regimes conceive accomplice liability in a strict sense, limiting
criminal liability to acts that aid, abet or assist in the commission of a crime committed
by another. As mentioned above, both international rmettcbnal criminal laws also
criminalise other forms of participation in crimes committed by others, such as
instigation, conspiracy or ordering but these are often defined as distinct offences or
crimes, or even as a form of criminal liability for perpétyn, rather than accomplice
liability.

There are many differences between national legal systems concerning the
elements that must be proved in order to establish criminal liability. Generally speaking,
there must be a causal relationship between tegeal assistance and the crime itself,
although the standards of this causality will vary according to the different national
systems. Therefore, accomplice liability in national law requires the same two elements
as international criminal law: trectus eusand themens reaThe first component refers
to the conduct itself or the type of participation. It can be direct (aiding), indirect

(providing external support to perpetrator) or silent complicity.

519 Zerk argues that is it usually sufficient for the person to have been acting broadly within the scope of
their duties and with actual or apparent autholiid.
520 SeeAustralian Criminal Code Act, Part 2.5, Division 12, section 12.3.



The second element is related to$tateof mind, the positive intention to commit
the crime. Although this element is defined differently across national jurisdictions, it is
always required that the defendant has a particular subjective intention. Some
jurisdictions have very strict requirentsras to knowledge: the alleged accomplice must
not only act intentionally but must also intend the crimes that were eventually committed.
Some other jurisdictions applied a lesser standard when requiring that the accessory may
not have the same intent @® principal perpetrator but knowing that the outcome was
the practical certainty of its actions. Instead, in other cases, it is sufficient to know that
criminal acts were the likely consequences of their acfi@hi@epending on the domestic
regime, it wil vary from mere negligence to cases in which proof of criminal intent will

be required??

It is also worth mentioning that, as well as in international criminal law, in national
criminal jurisdictions the liability of an accomplice is not dependent ondheiction of
the principal perpetrator. Consequently, a company could be held criminally liable even

if the principal perpetrator goes unpunished.

[11.3.A.c Enforcement mechanisms and practical obstacles

As examined above, at international level,tB€ does not have jurisdiction over
legal entities, so it can only bring to justice individuatsthis case, corporate executives
or managerswhen considering that they acted on behalf of the corporation. However,
since corporate officers often only pla supportive role, it has been argued that they
have not been considered a priority to date
strategy>?® At national level, there is no uniformity regarding regulation of different
domestic criminal systemkikewise, there are few legal regimes aimed specifically and

explicitly at the problem of corporate involvement in human rights abuses.

5217erk, J.,Corporate liability for gross human rights abuses, op. pit.38.

522|n Argentina, for instance, share intent is required, while in the Netherlands, knowledge or foregeeabilit

of harm is enough to establish liability.

523Kaleck, W., and Saaglaasz, M., O6Corporate accountability for
to Internatp dtpn@d5Cr i meso,
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With regard to the general practical obstacles to holding companies accountable
under criminal law, it is worth mentiorg two in particular: the form of punishment and
thesecal | ed 6écorporate veil 6. Concerning the
likely to face financial penaltie¥? This kind of punishment has a number of limitations
though, such as thatei do not necessarily have proper deterrent valaed they rarely
offer any prospect of compensation for victitASLikewise, corporations are generally
characterized by impenetrable structures and complex sapplgs that mean that
responsibilities carbe shared between numerous officers. In the same way, since
corporations are not required to expose internal documents, access to sensitive

information and faefinding is a challenging task’

On the other hand, the prosecution of extraterritorial hunggutsrabuses raises
both legal and practical challeng®8 Statesenjoy a limited degree of extraterritorial
jurisdiction under customary international law related to the principle of univer&dlity,
which refers to the international law doctrine that presidhem the right to assert
jurisdiction over perpetrators of certain very serious violations, wherever in the world
those crimes have taken place. In practice, however, in most jurisdictions the defendant
must be present in the jurisdiction for a prosgcuto proceed, in what is commonly
known as O6restricted6 or oOterritorialé uni\
interesting issue of when a corporation might be regarded as being present in the

jurisdiction for the purpose of a prosecutimssed on universal jurisdiction. Ultimately,

524 Natural persons will face prison sentences instead.

25Theymay,fo i nst ance, be treated si mpCoporatsliakilityfoc ost of d
gross human rights abuses, op,,qit. 39.

526 Although some jurisdictions, such as France, Norway and Germany, permit the joining of civil actions

with criminal proceedings through which compensation for victims can be clalividd.

27See for instance, Macey, J. and Mitts, J., OFindin
for Piercing tGomel CaaviRgvieywa.106, isdle 1, 2094pp,99156.

5280n theissueof extraterritorialitysee Fer n8ndez S8nchez, P.A., O6La aplic
Derechos Humanos por acciones de empresas?©o, in D2a

Verdiales Lopez, D.M.,Objetivos de deseollo sostenible y Derechos Humanos: paz, justicia e

instituciones solidas / Derechos Humanos y empreadasjersidad Carlos Il de Madrid. Instituto de

Estudios Internacionales y Europeos Francisco de Vitoria, 2018, 16.57

Den Herik, L., and Letnar Cernic, J., O6Regulating
Rights to Internati onalJoaliomritematibnallCaminal dustdepolB& c k Agai n
2010, p.740. For further information about extrateriality see Vandenhole, W.Challenging

Territoriality in Human Rights Law, Building Blocks for a Plural and Diverse EBgyarer Regime

Routledge, 2015.



extraterritorial crimes can be extremely difficult to investigate in practice, without

practical support from other affect&tates>°

Generally, investigations are difficult and caostensive. Additionally, m
situations of political transition, as well as in ongoing conflicts, impunity is widespread,
so often efforts of faetinding are limited to concentrating on the direct perpetrators and
the O6maindé atrocities. | t ctors gehenallyope@tainad o x i ¢
these contexts, their involvement in human rights abuses and crimes is often not at the
centre of investigations, neither in national or international prosecutions nor in UN

missions or transitional justice mechanisiis.

[11.3. B Civil law of remedies

Apart from criminal proceedings, most domestic jurisdictions also provide for the
possibility of access to remedy through private law claims for damages for wrongful
behaviour. In line with the criterion of the ICJ Panel, we widust he ter m Ol aw ¢
remedies6 to refer to both the | aw of tort
non-contractual obligations in civil law jurisdictiofid? These two bodies of law regulate
and provide for civil liability where harm is causedstameone as a result of another

actorods behaviour and where that actor and

Parallel civil and criminal proceedings are permitted for many jurisdictions arising
from the same wrongful corporate behavious.there are different standards of proof, it

is not unusual that civil law claims succeed despite criminal prosecutions not déifg so.

50zer k, O6Extraterritorial Jurisdiction: Lessons for
Re gul at o rWorkidgrPaparofihe Harvard Corporate Social Responsibility Initiatiee59, 2012,
p. 142.

531 Fortunately, this trend is currently changing and some Truthn@ssions, for instance, have started to

include corporate involvement in humaights abuses within the framework of their mandates. See for

instance Truth Commission of Sierra Leona, Report Volume 3.b. Full document available at
http://www.sierraleonec.org/index.php/vievthe-final-report

532 The terminology used throughout jurisdictions to describe this area of law can vary depending on
jurisdiction, from the law of nowontractual, to extraontractual liability, to civil responsibility for
delicts/qasidelicts. Report of the International Commission of Jurists Expert Legal Panel on Corporate
Complicity in International Crimes, Corporate Complicity & Legal Accountability, Volume l11, 2008, p.3.

3That will be O6beyond reasandbbbabanbedofnpcobmbhal
cases.
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It is also worth mentioning at this point that many jurisdictions do not provide for punitive
damages in civil law of readies, on the basis that compensation is intended to be

compensatory, not punitive?

[1l.4. B. a Elements of legal liability

Despite some terminological differences, one actor can be held liable under the
law of civil remedies based either on the intemdil conduct or negligence as long as the
conduct causes harm to someone &l$&iven that one of the main purposes of this
branch of law is to provide remedies to those who have suffered harm, damage must be
real and proved to an interest that the lawtgots. Some jurisdictions explicitly name
the protected interest for which remedies may be avaitdbil¢any others, however, do
not explicitly limit the situations in which a remedy may be available through civil or
common law, so the courts will decideavery case in particul&t’ Tort law in common
law jurisdictions is more likely to follow this second category. In any case, in all
jurisdictions, the law of civil remedies can be invoked to remedy harm to life, liberty,

dignity, physical and mental irggty and property32

Notwithstanding the above noted, only the Unigtdteshas developed a civil
recovery regime specifically for gross human rights abuses. So, in the other jurisdictions,
plaintiffs must bring their claim within the parameters of dithbd bases of liability
under domestic law?® While in many jurisdictions it is not difficult to frame gross human
rights abuses in tort lawi°there are a number of gross human rights abuses that do not
fit easily into categories already establishedoof kaw, such as the crime apartheid

for instance.

534Zerk, J.,Corporate liability for gross human rights abuses, op, pi#45.

535 For more information and examples, seternational Encyclopaedia of Comparative Lavill, 2015,

p.5, et seq.

536 See for instance: Article 82, German Civil Code.

537 See for instance Article 1089 Spanish Civil Code; or Article 1382, French Civil Code.

538 Report of the International Commission of Jurists Expert Legal Panel on Corporate Complicity in
International CrimesCorporate Complicity & Legal Accountability, Volume 18p. cit, p. 11.

539 Zerk, J.,Corporate liability for gross human rights abuses, op, pit45.

For instance, the crime of torture could be framed
of 6enslavementd that could fall within the tort of
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Intentional or negligent conduct that causes harm to legally protected interests
could give rise to civil liability. Regardinigtentional condugtit is commonly agreet
despite some differences tarminology that an actor could be considered as acting
intentionally when it voluntary undertook a course of conduct knowing that it was more
likely to result in harn?* Only few jurisdictions require the existence of malicious

intention to harn?*?

Likewise, malicious intention is irrelevant to establigigligencen both civil and
common law jurisdictions, in which an actor may be considered negligent when the law
considers that in the particular circumstances, it should have foreseen theatskiron
law jurisdictions, this issue is expressed as duties and standards Yf Gamesequently,
the claimant must firstly show that there was a duty of care; secondly, that this duty was
breached; thirdly, that the breach of duty resulted in damagse®tddhe claimant and,
finally, the damage suffered was not too remote to justify compensétidtimately, a
company can be held legally responsible for negligence if it does not take the care

required by the law of civil remedies.

Bearing in mind thain these cases the defendant is a corporation rather than a
natural person, the actions and the intention knowledge can be imputed to the
corporate body as it can be done in criminal cases. Consequently, in most jurisdictions,
imputation will take im0 account what was known and done by the company’s

executives*®

[1l.4. B. b. Causation and complicity

A causal connection between the conduct and the harm is required to set down
civil liability. In establishing this causality, courts take into accomnéther or not the
concerned conduct was a condition without which the harm would not have oc¢firred.

541 Report of the International Commission of Jurists Expert Legal Panel gooi@te Complicity in
International Crimes, Corporate Complicity & Legal Accountability, VVolumeadyl, cit.,p.13.
54 bid.

543 |bid.
544Zerk, J.,Corporate liability for gross human rights abuses, op, pit44.
5Zerk denominates oOthidrecting mind and willd

6Ho f f man, L .Law QuartenlyReaviewa. 2, 2005, p. 592.
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Causation often involves looking behind the principal perpetrator and
understanding the numerous factors that have made the perpetration of those abuses
possi ble. Therefore, the companybs particip
the principal actor with goods or tools used to cause the harm, to direct and active
participation in the harm suffered by having business partnerships that inctivat.on
Although this sort of conduct is ordinarily regarded a normal part of doing business, they

can be considered to be a cause of R4fm.

When establishing the causation link, courts will take into account different
factors depending on the specific atimstances?® In this respect, the concept of
Oreasonable foreseeabilitydé is an objective
would have acted in these circumstances and consequently, it plays an important role in
establishing both negligence awdusation.The notiono f 6reasonabl e fore
concerning negligence is about how | ikely t
conduct, whereas in the context of causation, the question is how likely the damage

actually suffered would be caets by the negligent conduéf

On the other hand, it has been often argued by companies that a causal nexus
cannot be established because the abuses would have occurred anyway, even if the
company had not been involved. As the ICJ clarifies, the isshis gidint is not whether
the violations would have occurred without
whet her the specific harm suffered by a sp

conduct®®®

Notwithstanding the above, the chain of causatiowlee n t he <cor por at.

and the harm can be broken sometimes. This is commonly knowowvas actus

547 Any particular kind of business dealings and transactions, such as selling and providing goods and
services, purchasing in a supply chain, financing or entering into avgntiire, can be alleged to be an
intrinsic part of a chain of causation leading to the infliction of harm through gross human rights abuses.
Report of the International Commission of Jurists Expert Legal Panel on Corporate Complicity in
International Crires, Corporate Complicity & Legal Accountability, Volume . cit. p.23.

548 See for instance Article 3:201, Principles of European Tort Law, Availablenat..egtl.org

549 Report of the International Commission ofiidts Expert Legal Panel on Corporate Complicity in
International Crimes, Corporate Complicity & Legal Accountability, Volumedyl,cit., p.2425.

550 1bid.
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intervenien®r Oi ntervening acto. I n these cases,
conduct and the harm may be insufficiently direct because ahmge would be too
remote from the companyd6s conduct or i1 s no

defendant 6s ®4ct or omission.

[11.4. B. c. Allocating liability within corporate groups

One particular feature of many corporations nowadays is the leritypof
modern business structures, usually consisting of a parent company with many
subsidiaries, which can have other subsidiary companies at the same time or can even
sometimes involve entering into a business agreement with other companies foawhich

new business entity is made up.

Bearing this in mind, there are many reasons why it may be relevant to consider
the involvement of a parent company in the conduct of its subsidiary when allegations of
complicity in human rights violations arise. Amongsém, we can note for instance,
cases in which the parent company tolerated the conduct that produced the wrongdoing
or perhaps went beyond it, directing and approving the harm. Nevertheless, according to
the doctrine of a separate corporate persornifityembers of the corporate group are
considered as legally autonomous and consequently, they will not automatically be held
legally responsible for the acts or omissions of another. The behaviour of each company
within the corporate group is individuallysessed. This legal separation means that, for
the purposes of addressing legal responsibility, the conduct of a subsidiary will not be
identified with its parent compa®y’So me domestic | egal systems
of the cor por aedercumgandes the result\bang that bthemesonipanies

in a corporate grouggenerally the parent compaigan be held responsible for the acts

%1The Panel indicates that it is however Ivbery unlik
considered to constitute an intervening act if that conduct was foreseeable and the company had a special
relationship with the actor.

%20n this topic, see for instance James, NBond 6Separ at
Law Reiew, vol. 5, issue 2, 1993, pp. 2272 8 ; for a comparative study se:q
Corporate Veil Doctrine Revisited: A Comparative Study of the English and the U.S. Corporate Veil
Doctrines6, University of Horn2plikpp.H88. Facul ty of Law |
%3See for instance Millon, D., O6Piercing the Corpora
Li mited HnmorgbaivDourhawd. 56, Number 5, 2007.
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of subsidiaries™* In most jurisdictions there are only two ways to establish parent
company liability in paraéll to subsidiary company liability: when the courts estimate
that the doctrine of separate legal personality is being abused to perpetrate fraud or avoid
existing legal obligations; and when the conduct of the parent company itself was, as the

subsidiaryalso negligent or intentionat®

There have been attempts to incorporate some different theories such as the
Oenterprise theorydéd or the O6agent theoryodo i
companies liable, but they have been largely unsafidegnterprise theory basically
argues that members of a corporate group should be jointly and separately liable for harm
caused by their group activities, as they are actually the same economic enterprise. The
agent theory notes that the principal &ble for the acts of its agent acting within the
scope of authority®® Domestic courts have tended to reject these arguments on the basis

that they undermine basic tenets of company°faw.

[11.3. B. d. The Alien Tort Statute

To date, the main forum for quorate human rights abuses litigation has been the
Alien Tort Statute in the Unite8tateswhich allows norJS citizens (aliens) to file tort
based claims in UniteBtatescourts for human rights abuses againstb@&companies,
even if the harm took plamutside the Unite8tates’® Although the Statute dates back

to the 18 century, it was not until 1980 that it was successfully invoked in a human rights

554 This may be the case where the parent company is particulaslyéahin the activities of the subsidiary,

to an extent greater than what would normally be expected in a parent/subsidiary relationship.

555 Report of the International Commission of Jurists Expert Legal Panel on Corporate Complicity in
International CrimesCorporate Complicity & Legal Accountability, Volume 18p. cit, p.47.

%6sSee for instance Skinner, G., O6Parent company acc
Violationsé, Report of the I nternap il5dn ®décumerdr por at e
available at

https://staticl.squarespace.com/static/583f3fca725e25fcd45aa446/t/591c88hdBE235da0/1495043
779017/PCAP+Report+2015.pdiccessed 15 April 2018.

S7"However, as Zerk pointed out, there is some domestic law jurisprudence in support of the idea, arising
from cases in the United Kingdom and India. ZerkCarporate liability forgross human rights abuses,

op. cit, p. 46.

8Foran overview of the history of ATS |litigation agai
Accountability through Creative Enforcement: Human Rights, the Alien Tort Claim Act and the limits of
Legal | mpuni tydé i n TkieaNe®aCorpogate Aecountahillty. Qofpatade) Social

Responsibility and the La\2007.
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claim in the cas€ilartiga v. Pelalrala.>>° Since then, more than 150 complaints have

been filed against companies under this statute, many of them following the
extraterritorial application of | KiobelHowever
case narrowed the extraterritorial applicatoh t he ATS t o cases that

the territory of the Unite@tate$°%°

Notably, the notion of corporate complicity in human rights violations has been
given much consideration by US courts under this Statute, although they have not yet
definedit clearly and uniformly?®! In this sense, Maassarani usefully identifies four
categories of business behavior considered as illegal conduct under the ATS: (1) joint
criminal enterprises; (2) conspiracy to violence; (3) instigation of violence with
knowledye of outcome; and (4) procurement, or profiting from sales or services knowing
that it contributes to violence but without necessarily having criminal iRténit is
relatively rare that a corporation is sued in the US Courts under the Statute an#ng pri
perpetrator, so most of the cases concern situations where corporations are alleged to have

contributed, in any of the abowveentioned ways, t6tateor armed group violatior$3

The US courts have been gradually redefining what violations concetgtatmn
actors, such as companies. Accordingly, genocide, slave trading, slavery, forced labour
and war crimes have been determined as actionable, even in the absence of any
connection ttateaction.>%* In addition, according to thi€adicv. Karadzicjudgment,
where rape, torture and summary execution a

actionable under the Alien Tort Act, without regardSiateaction, to the extent they

559 Two Paraguayan citizens claimed against a former Paraguayan police official for torturing a member of
their family in Paraguayl he defendant was based in the United States at the time of the case.
560 Kiobel v. Royal Dutch Petroleum Cd33 S.Ct. 1659 (2013). For more info about this case, see Stewart,

D., and Wabelv.tRayal Dutch Petréleum Cdhe Supremecourhad t he Al i en Tort S
American Journal of International Lawpl. 107, no. 3, 2013, pp. 6@21; Giannini, T., and Farbstein,
S., 6How Kiobel Under mines the NuHavad ttergationsd gacy & N

Law Journal OnlineVol. 52,2010.

61 Two relevant cases in this sense Bi@e v. Unocal 395 F. 3d 932 (9Cir. 20G#)dPresbyterian Church
of Sudan v. Talisma Inc, 453 F. Supp. 2d 633 (S.D.N.Y. 2006K 8aey a Corpérate Complicity In
Human Rights Abuse<®008A Discussion Paper 6,

*Maassarani, T.F., O6Four Counts of Corporate Compli
under the Al i en TNew Yorkniversityndsurnal oftinternatiéna@l Da% & Politie®l.
38, pp.3965.

563 Zerk, J.,Corporate liability for gross human rights abuses, op., git24.
564 See for instancé)oev. Unocal (2002)395 F.3d 932
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were committed i n pur s @iThus, oehardipgthdorsestid e or w
law response to human rights violations, the Un8tteshas been exceptional allowing

i so far the option of seeking private law reparations under the ATS. However, following

the decision of the Supreme Courkimbel, US courts seem to bektag an increasingly

restrictive approach to the scope of this Statute.

[11.3. B. e. Enforcement mechanisms and practical obstacles

As well as criminal law, civil law of remedies claims generally faces the problem
of the attribution of responsibility, ¢hcausality for damages, and the subjective standard
of intent or negligence. This is mainly due to the complex nature of the human rights
abuses and the corporate structures. Generally speaking, the greatest obstacle for holding
corporations accountablssi t he attri bution of the tortu
headquarters, what is also commonly known &
Thompson and Ramasastry have pointediobig often difficult to identify the particular
business entity invekd in an alleged violation. Even assuming that onadsrtify the
particular entity, the use of intermediary holding companies, joint ventures, agency
arrangements and the like, often protected by confidentiality arrangements, makes it
difficult or impaossible to establish a connection between the entity and its parent
o wn e r.%8%Ba far,Gnost domestic jurisdictions are cautious and they only seem to be
prepared to recognise the possibility of parent company liability in limited

circumstanceg®’

Another relevant issue at this point is how to establish the corresponding
jurisdiction. Under the principle of territorial sovereignty, national courts have the right

over civil claims within the territorial boundaries of their o@tate and when the

565K adicv. Karadzic70 F. 3d 232 at 24244 (2d Cir. 1995) cited with approval iboev. Unocal £002).

%6Taylor, M.B., Thompson R.T, and Ramasastry, A., 00\
to Judicial Remedies for Business Involvep®Wnt in Gr a
11.

67 For instance, in the US, the parent company could possibly be based on direct liability or secondary
theories of liability. On the other side, under French jurisdiction, the theory of parent company liability
could be developed where theea high degree of involvement by the parent in the running of the
subsidiary. See Zerk, JMultinationals and Corporate Social Responsibility: Limitations and
Opportunities in International Lawgambridge University Press, 2006, pp. 24®.
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defendant hs a link to the jurisdiction itseff®® When involving companies, most
domestic jurisdictions require that the company be domiciled or incorporated in the
jurisdiction. However, in many instances, claimants will seek an alternative jurisdiction,
usually dueo their concerns about lack of impartiality or the capacity of the local courts
to hear the claim in a timely fashiéf?.Similarly, alternative jurisdictions may also be
more advantageous to claimants in terms of sources of funding or procedural
considerai ons. Wi th regard to the question of w
historical rule in private international law has beenléxdoci delicti,which means that

the law applicable was that of the country in which the harm occurred. Howewver, so
countries have developed a number of exceptions to this rule, such as ¥AtUtBe

EU level, the adoption of a new EU regulation in 200Rome 1F°" unified within the

Union borders the general principles of private internationaPiaw.

There are also some cases in which the claimants will have to deal with the
argument that the matter is coveredgsbyereign immunitgr that the court should decline
to exercise jurisdiction on the basis that the case concenostjasticiable political
question.The practical consequence of the first one can be that, in the case of a joint
venture between a private company ar8taieowned entity for instance, it may only be
possible to proceed against the private effiton the other hand, theon-justiciable

political questionis usually related to the context of domestic foreign policy, when

568 When involing companies, most domestic jurisdictions require that the company be domiciled or
incorporated in the jurisdiction. For a comparative analysis, see the Fourth and Final Report: Jurisdiction
over Corporations, by the International Law Association, Cotemiton International Civil and
Commercial Litigation. Full document availablehdtp://www.vansandick.com/familie/links/ilareport.php
accessed 18 April 2018.

569 A number of civil lawStates (e.g. Argentina, France, Germany, Canada (Quebec) also recognise a
doctrine of 6 f forumunecessifgsunder whech the dowrt carf take jurisdiction over a
matter where it appears that there is no other forum available to victims.

570 Although the starting point is that the law of the place in which the harm occurred should prevail, a level
of flexibility, discretion and choice exists for courts as to what law they apply.

571 Regulation (EC) No 864/2007 of the European Parliament atiteo€ouncil of 11 July 2007 on the

law applicable to nowontractual obligations (Rome II). Full document availablehtp://eur
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2007:199:0040:0049:ENdebésed 17 April 2018.
2Ryngaert, C., o6Universal Tort JurNethatlandstyeadbook over Gr
of International Law, vol. 32007, p. 42. Rygaert sees the commitment of the EU to universal criminal
jurisdiction as one explanation for this situation.

53In Doe v Unocalfor instance two US courts held (at first instance and again on appeal) that the Burmese
military and the State Oil and GastErprise could not be made subject to A&sed claims. An ATS

based claim brought by holocaust survivors against the FrenchoStagsl train company SNCF was also
dismissed on this basis.
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arguing that there can be possible inconsistencies in approach between the executive and
the judiciary. While the circumstances in which a defendant can rehjidoctrine are
quite limited in theory, many of the AH$ased cases profiled above have been challenged

on this basis’*

Furthermore, a more indirect way of holding corporations accountable for their
human rights violations is to rely on consumer priodeclaws. According to some
scholars”it should be possible to bring a civil claim against a corporation based on
allegations of false advertisement, when a corporation that is actually involved in human
rights abuses committed itself to a code of conduetranteeing the respect of human
rights in its business practices. However, very few lawsuits have been brought forth on
this basis to dat&/

[11.3. C International Human Rights Law >7*

[11.3. C. a. Background and recent developments

It is still largelyand openly debated whether rBtateactors, and in particular
corporations, are bound by international la8tatesare still today the primary subjects
within the traditional concept of public international 12 Thus, the status of netate
actors isa continuous conceptual problem in international law and, probably, the main

reason for the lack of enforcement mechanisms against corporations at the international

574 Under this doctrine, courts have declined jurisdiction overarmthat raise issues properly dealt with

by the political branches of government. See ZerkCdrporate liability for gross human rights abuses,

op. cit, p. 68.

SSKaleck, W. and Saag®laasz, M., OCorporate account amtingl ity for
to Internatbp dtppadl8 Cr i mes 6,

576 ECCHR initiated such a complaint against the German discounter Lidl in April 2010. The complaint

resulted in swift success: a few weeks after the complaint was made, Lidl agreed in a declaration to the
Consumer Protection Agency to retract the claims made in the advertisements regarding fair working
conditions.  Available at https://www.ecchr.eu/en/our_work/businessthumanrights/working
conditionsin-southasia/bangladeskdl.html accessed 19 April 2018.

577 International Humanitarian Law may also have implications for corporations which operate in conflict
situations. Howeer, it is difficult to assess how these corporations, and their personnel, are limited in their
activities by | HL. See for instance, | CRC, 0ANn int
Enterprises under International vaildtblema ati t ar i an
https://www.icrc.org/eng/assets/files/other/icrc_002_0882.pdf

578 Clapham, A.Human Rights Obligations of NeBtate Actorsop. cit, pp. 2557.
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level >’ However, as mentioned above, this has been challenged by many authors who
support be idea that the imposition of international legal obligations orStateactors

i and specifically, corporationss needed. According to them, corporations could be held
accountable for human rights violations alongsitates®®® Clapham, for instance,

summarises this idea as follows:

OWe have an internati oStaedarel egal order
not the only subjects of international law. It is obvious that non
Stateentities do not enjoy all the competences, privileges, and
rights thatStatesenjoy under international law, just as it is clear
that Statesdo not have all the rights that individuals have under
i nternational l aw (é) We need to admi
and duties depend on the capacity of the entity to enjoy those rights
and bearthose obligations; such rights and obligations do not
depend on the mysferies of subjectivit

Be that as it may, developments in the field of business and human rights have
been made so far in éhway of soft law initiativeswhich meas thatinternational
instruments other than a treaty that contains norms and standards of expected ¥&havior.
While they are not legally binding, they have force by virtue of the consent that

government, companies and other civil society actors accord them.g&mmibie most

SFor an overview of the conceptual probl ems, see D
Corporations under International Law from Human Ri gt
op. cit.,pp. 725743.

580 See for instance, Alston, Pd(¢, Non-State Actors and Human Righ®xford University Press, 2006;

De Schutter, O., (ed.)Transnational Corporations and Human Rightdart Publishing, 2006; De

Br abander-8tate Attors, Stdd@®eant r i sm and Hu ma nLeitRkh goanalof Obl i gat i
International Law vol. 22, 2009, pp.19209; Martin- Ortega, O.Empresas Multinacionales y Derechos

Humanos en Derecho Internacion8osch Editor, 2008.

1 Cl aphamés approach to this questi onthéairgerngtioianci pal |l y
legal personality of actors and the capacity to bear obligations under international law Clapham, Human

Rights Obligations of Noibtate Actorspp. cit, pp. 6869.

%82The business and human rights movement has been in existence sitate tt970s. As Ramasastry

points out, this movement has been focusing on the human rights impact of business, mostly Transnational
Companies in their gl obal operations. See Ramasast
Business and Human Rights Br i dgi ng t he Gap bet ween Barsapodbnsi bil it
Human Rightsvol. 14, 2015, p.240.
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relevant initiatives, we find the OECD Guidelines for Multinational Enterpfidaad
the ILO Tripartite Declaration of Principles concerning multinational enterprises and

social policy>8

In a nutshelP®®at the same time that the UN launchbd Global Compact®
efforts were being made at the UN Human Rights Commission to create eNestrsf
that would govern the conduct of transnational corporations with respect to human rights
(Draft Norms on the Responsibilities of Transnational Corparatand Other Business
Enterprises with Regard to Human Rights or briefly called Draft Norms, 2803).
However, the Draft Norms were eventually tabled after drawing criticism from business
and from developin&tates|In this context, in 2005, the UN Secrgt&eneral appointed
Professor John Ruggie as the Special Representative to the Secretary General on Business
and Human Rights, to map the existing landscape of business obligations in international
human rights law. The culmination of his-gigar extensie efforts and consultations led
to the UN Human Rights Council unanimously endorsing a new document: the UN

Guiding Principles on Business and Human Rights.

lll. 3. C. b. The UN Guiding Principles on Business and Human Rights

The UNGPs have three pillathat represent key precepts. The First Pillar

addresses thetateduty to protect against human rights abuses by third parties, including

583 First adopted in 1976, they have been revised and updated through the years. The last update was after
the adoption of the UN Guiding Prindgs in 2011. Available at:
http://www.oecd.org/daf/inv/mne/48004323.pdEcessed 19 April 2018.

584 Revised in 2000 and 2006, the ILO Declaration includes all the recognised labour standlamigains

an exhaustive list of labour rights. Likewise, some of the most important concepts have been added to the
OECDE Guidelines (Chapter V on employment and industrial relations). Full document available at:
http://www.ilo.org/wecmsp5/groups/publicfed _emp/--emp_ent--
multi/documents/publication/wcms_094386.jpdtessed 19 April 2018.

%85 For a further analysis on the histaapd evolution of business and human rights framework, see for
instance: Deva, S. and Bilchitz, DHuman Rights Obligations of Business: Beyond the Corporate
Responsibility to RespecCambridge University Press, 2013.

86 ith ten principles, the UN Glal Compact asked companies to measure their conduct against key
international human rights law and to avoid being complicit in human rights violations. See
https://www.unglobktompact.org/whais-gc/mission/principlesaccessed 20 April 2018.

587 UN Norms limited the catalogue of rights that ought to be relevant for corporations. However, they were
expansive on the duty side, extending corporate responsibilities, not only toisengspect for human

rights but also their protection and promotion.. Deva, S. and BilchitziDman Rights Obligations of
Business: Beyond the Corporate Responsibility to Respect? , op.2fit.,

141


http://www.oecd.org/daf/inv/mne/48004323.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_094386.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_emp/---emp_ent/---multi/documents/publication/wcms_094386.pdf
https://www.unglobalcompact.org/what-is-gc/mission/principles

business; the Second Pillar deals with the corporate responsibility to respect human
rights; and the Third Pillar dalfor Statesand the business sector to provide victims with

access to effective remedies, judicial and-paticial >®8

Whi | e t he UNGPs 0 pr ov i-kendirgnh they aontein t e c hni

restatementsf existing international law requirements and their unanimous endorsement
is also highly significant as evidence of an emerging international consensus in this field.
Moreover, key elements of the UNGRave been incorporated in a number of other
interndional instruments and standards. This high level of support is also clear from the
work of regional organizations. The European Commission, for instance, has urged all
EU MemberStates o produce 6action plansdé, setting
the UNGPs within their own jurisdictiort8? and ASEAN and the African Union are also
reported to be exploring ways to align their own programmes with th@ R$NWith

regard to the InteAmerican System of Human Rights and the Organisation of American
Statessome countries in the region have been particularly supportive of the development
of a binding treaty on the topic but only a few countriaech as Colombiehave taken

steps to implement the Ruggie Framewdifk.

O Pillarl: The Statebs duty to protect

As Principle 1 of the UNGPs stresses, 8tateshave the duty under international
law to protect individuals and communities from human rights violations within their own
territory. This duty certainly includes the responsibility to protect against huglats ri

abuses committed by third parties which naturally includes business entetrises.

Given the fact that companies are often involved in transnational economic
activitiesi whether as an investor, buyer or seltbe issue oéxtraterritoriality arisesat
t hat point . T h Statdddde@bBtgat prasent) genetalyy requéed under

588 Ruggie, J., Guiding Principles on Business and Human Rights: Implementing the United Nations
60Protect, Respect and Remedy6 Framewor k Geemlport of
on the issue of human rights and transnational corporatindsother business enterprises, UN Doc.
A/HRC/17/31. Geneva, Switzerland, 2011.

589 A renewed EU strategy 2042014 for Corporate Social Responsibility, COM (2011) 681 final.

590 For more info and a comparative perspective of the EU and the OAS, see Cantu Riy H. , 60Regi o
L

Approaches in the Business & Human ri ghvok35.fi el dé,
591 UN Guiding Principle, Principle 1.
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international human rights law to regulate the extraterritorial activities of businesses
domiciled in their territorStatesashddubd ¢sei sd
clearly the expectation that all business enterprises domiciled in their territory and/or

jurisdiction respect human higs throughout their operatioirs?

Since O0the risk of gross human rights a
arms 6, the UNGPsStae:akmmaddi t hahal steps to
enterprises operating in those>3mndanttthext s ar e
explanatory commentary of the Principle 7 goes on to explain that in these sottiext
hostStatemay be unable to protect human rights adequately due to a lack of effective
control. Where transnational corporations are involved, their [8tategherefore have
roles to play in assisting both those corporations and3tastgdo ersure that businesses

are not involved with human rights abude%

As part of their duty to protecgtateshould, according to the Guiding Principles
Ot ake appropriate steps to ensure the effec
addressing busessrelated human rights abuses, including considering ways to reduce
legal, practical and other relevant barriers that could lead to a denial of access to
reme’yo.

0 Pillar Il: The corporate responsibility to respect

The UNGPs establish that the corpom r esponsi bility to re
standard of expected conduct for all business enterprises wherever they operate. It exists
independently ofState6 abi | i ti es and/or willingness t
obligations, and does not diminigthose obligations. And it exists over and above

compliance with national | aws®and regul ati o

592 Guiding Principle 2.

593 Guiding Principle 7. For a deeper analysis of UN Guiding Principle Msee € s |, R. , 6Corpor a
State Responsibilities in Conflietf f e c t e dp. CA jpEe293345,

594 Guiding Principle 7, Commentary.

595 Guiding Principle 26

59 Guiding Principle 11, Commentary.
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I n order to meet this responsibility, 0
operational | evel , whicanpanynusttaketbbecaneavard as 06
of, prevent and addres adver se h u matAccoidigghtd Rrinciplemp7act s . 0
human rights due diligence comprises the following four main steps: impact assessment,
taking Oappropriate a ccts,i tackidg performadce sahd wi t h
communicating it publicly. Expected responses for negative impacts include ceasing own
harmful activities, ceasing own contributions or trading relationships with irresponsible
contractors®® In any case, remediation of impadssonly called for when a company
caused or contributed to harm, but not when a company merely had a business

relationship with the main perpetrafs?.

As noted above, some businesses operating in some specific environments, such
as conflictaffected ares, carry greater risks of being involved in human rights violations
than others. According to the explanatory
enterprises should treat this risk as a legal compliance issue, given the expanding web of
potential corpaaite legal liability arising from extraterritorial civil claims, and from the
incorporation of provisions of the Rome Statute of the International Criminal Court in

jurisdictions that provide for corporate cr

It is important to note thaioth the UNGPs and the SRSG did not broaden the
responsibility to respect and they do not request companies to do more than merely
respect human rights. Thus, the corporate responsibility does not expand to include
Oprotectdé or oO6fulfilldéd el ements.

Moreove the distinction between O6dutydé ar
UNGPs is also a relevant issugince it is theStatethat consents with its signature and/or
ratification to be party to a particular international agreement, it is therefol®tatee
which is dutybound to observe its provisions. Corporations are not a part of this sort of

agreement, so they only have a responsibility to respect themu s , 6dutyd i nvi

97 Guiding Principle 13. This Principle also explains thabmpany has a responsibility to respect when
it causes, it contributes to or is directly linked through its business relationships to an abuse.

598 Guiding Principle 19, Commentary.

599 Guiding Principle 22.
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primary moral or | egal obl i gathbiltgfarpraigei | e o6r e

or blame for possible consequené¥s.

0 Pillar Ill: The right of access to remedy

Victims of abuses of international human rights law have the right to seek redress
to an effective remedy. This right is recognised in numerous internahianan rights

instruments and as part®fate cust omar® obligations.

The UN Guiding Principles compile both judicial and fpodicial grievance
mechanisms that can be strengthened by 8tatesand businesses. As part of their duty
to protect,Statesmust take appropriate steps to ensure that when abuses occur, victims
have access to effective judicial and fodicial Statebased grievance mechanisms. On
the one hand, judicial processes are made available thrdbigiéas j udi ci al syst
can reér both to private claims for remedies and to domestic criminal law proé&ses.
On the other hand, ngudicial processes refer to dispute resolution mechanisms that
operate outside the domestic judicial system, such as ombudsmen services and mediation.
All non-judicial grievance mechanisms should meet key effectiveness criteria by being
legitimate, accessible, predictable, equitable, transparent,-dghtpatible, a source of
continuous learning, and (in the case of operatimadl mechanisms) based dialogue

and engagemeft®

Furthermore, the UN Gui di nStatelPa s enccG pdred
Ondatebhasedd mechani sms. While the first one

domestic legal systerfi®® non-Statebased mechanisms are private in nature and should

600 Business and human rights: further steps toward the operationalization, Report of the SRSG on the issue

of human rights and transnational corporations and other business enterprises, J. Ruggie, 2010,
A/HRC/14/27/2010, para. 55.

601 7erk, J.,Corporate liablity for gross human rights abuses, op.,qit56.

802Remedies will often include financial compensation but are not necessarily limited to it. According to

the words of the UN Guiding Principles, &es$sfective
to remedyd. Guiding Principle 26, Commentary.

603 Guiding Principle 27.

According to the Commentary to Principle 25 they 6
State or by an independent body -based mechanisnastinalude r y or
judicial processes but may also refer to other statutory dispute resolution bodies.
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complement Statebased mechanisms. They include mechanisms at the company
operational level, at the national level, or as part of multistakeholder initiatives or
international institutions. Along with thresponsibility to ensure access to remé&lgies

will also have responsibilities to ensure that judicial resources are well deployed.

lll. 3. C. ¢ Enforcement mechanisms and practical obstacles

Despite the open debate around hypothetical human rightgtions of non
Stateactors, subjectivity in Public International Law is still limited States so it is
probably unsurprising that there is a lack of enforcement mechanisms for corporate
human rights violations at International human rights levee TINGPs on its side,

di stingui sSheelsa bed GveStareh 60 dB mechani sms, as
but they do not create or suggest any other new mechanism to ensure the fight against
impunity for corporate abuses. There are some alternativenditamal Complaint
Mechanisms and standaséttings such as the ones contained in the ILO Conventions or

the OECD Guidelines for Multinational Enterprises but as happens with the UNGPs, all

these norms are soft law so they do not have a binding chaf&csame of these

standards are accompanied by 4egal complaint mechanisms. For instance, the
Tripartite Declaration of Principles concerning Multinational Enterprises can register
complaints against memb8tategcorporations for nos#ulfillment of obligations but this

is limited for victims of International Crimé&¢

At the regional level, the IACHR has been increasingly compelled to address
corporate human rights violations. In doing so, the Commission has held numerous

thematic hearings on the threatofporate activities on human rig§té drafted thematic

805Although these instruments are technically 4bamding, their provisions include +&tatements of

existing international law obligations. At theery least, they are evidence of an emerging consensus
concerning the steps that States should now be taking, and the areas that need to be prioritised for action,
in order to meet their responsibilities towards victims in cases where businesses asgehpli involved

in gross human rights abuses.

606 Neither individual victims nor civil society organizations can initiate proceedings or be otherwise
involved. Indeed, the ILO member States and representatives of employers and employees are the only
entities to be able to do so. Availablelatp://www.ilo.org/wcmsp5/groups/publicfed _emp/--emp_ent/
--multi/documents/publicatidwcms_094386.pdaccessed 20April 2018.

807 For instance, hearing related to Forced Displacement and Development in Colombia, 153 Period of
Sessions, (Oct. 27, 2014); Extractive Industries and Human Rights of the Mapuche People in Chile, 154
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reports to address the issi®and granted precautionary measifésiowever, when
reviewing the Commissionds decisions and
although cases involving human rightislations by companies have been addressed,

they have rarely analysed the role played by either the businesses or their complex

interactions with the conduct States®1©

The ECtHR has clearly identified its position in the judgementFloirin
Mihailescu v. Romaniavhere the Court expressed that it has no jurisdiction to consider
applications directed against private individuals or businéssemwever, the Court has
reinforced many times th8tateobligation to protect in cases suchlaypez Osa v.
Spain where itheld that theStatefailed to succeed in striking a fair balance between the
i nterest of t he-bding inhavieg aevasteeatnent glantwaad the
applicantdos effective enj oy mednherprivdteander r i gt

family life.512

Besides the particular barriers of some domestic law jurisdictions, there are also
many general difficulties in interpreting and applying the UNGPs in practice, especially
in relation to abuses taking place outside tematoboundariesStatestend to have
different standards when assessing the legitimation of a particular case and whether it is

appropriate to take jurisdiction over it, and whether or not there are indeed alternative

Period of Sessions; Corporations, Human Rights, and Boasultation in the Americas, 154 Period of
Sessions; Reports of Destruction of the Biocultural Heritage Due to the Construction of Mega Projects of
Development in Mexico, 153 Period of Sessions; Impact of Canadian Mining Activities on Human Rights
In Latin America, 153 Period of Sessions; Human Rights Situation of Persons Affected by the Extractive
Industries in the Americas, 144 Period of Sessions.

608 See, forinstangénterAmer i can Commi ssi on of Human Rights, I ndi
over their Lands and Natural Resources, OEA/Ser.L/V/II. Doc. 56/09. (Dec. 30, 2009); or on Captive
Communities: Situation of the Guarani Indigenous People and Contemporary Forms of Slavery in the
Bolivian Chaco, OEA/Ser.L/V/Il. Doc. 58. (Dec. 24, 2009).

809 For example, when corporate activities affect the right to health of communities, indigenous sacred
zones, or the right to prior consultation of indigenous peoples while implementingaigeprojectsSee,

e.g, San Mateo de Huanchor community and memifsy, Precautionary Measures, Case 504/03; Inter

Am. Ct. H.R., Report No. 69/04, OEA/Ser.L/V/I1.122 Doc. 5 rev. 1 (Aug. 17, 2004);

610 A paradigmatic example of this approach can be found in the case of the Santo Domingo Massacre in
which neither the IACHRor the Court addressed the role of Occidental Petroleum Corporation (OXY) in
Colombian Air Force bombing of the hamlet of Santo Domingo in the department of Arauca, Colombia.
SeeSanto Domingo Massacre v. Colombia, Preliminary Objections, Merits ande®@epar IntetfAm. Ct.

H.R. (ser. C) No. 259 (Nov. 30, 2012).

SBUIECtHR F1l or i n Mi ht i2d Aeigust 2003y App. Rm 47248/99aECHR 2003

612 ECtHR,L6pez Ostra v Spaif 303-C (1994); 277.



sources for effective remedy. Sontetaes have much more flexible rules on
extraterritorial jurisdiction than others, which inevitably raises the question as to whether
those with very restrictive rules are meeting thoity to protectunder the Guiding
Principles®®® For many different reasons, victims often lack access to an effective remedy
in their national court systems and they have increasingly sought remedies through
litigation in foreignStates’ such as where the company is domiciled, the hBtates
However jurisdiction is often denied in such cases, resulting in denials of justice and
impunity for perpetrators or those complicit in human rights abf¥eGenerally
speaking, rules on the use of extraterritorial jurisdiction are more flexible in the private
law sphere than in the public law sphere. This is mainly due to the fact that extraterritorial
criminal law jurisdiction is constrained by rules of public international law designed to
ensure respect for territorial sovereignty. Conversely, the privatsdhere tends to be
ruled by domestic law principles that usually take into account the possible factors that

connect the claim and the forustate 61°

On the other hand, international arbitration has increasingly proved to be an
obstacle to seek redress fmuiman rights violations. As is often the case, at international
arbitration the companyds rights wunder an
government, or under an investment Treaty tend to prevail, which are pitted against a
Stat® s d ut gtthe bumanmights ef its citizens. In some cases arbitration is used

to block judicial decision&'®

Despite having great support, there are many critical voices to the UNGPs. The
main arguments for this criticism is that the Ruggie framework sets dovergvel of
human rights obligations, as the achievement of consensus with business was a goal itself.

Moreover, although the UNGPs place no limitations on the list of rights applicable to

613 7erk, J.,Corporate liability for gross human rights akes, op. cit.p.59

614 bid.

615 According to Zerk, most States appear to consibat they have jurisdiction as of right over cases
involving defendants incorporated under their own laws. However, in some common lawStekeas

the United Stateghe courts may choose not to exercise this jurisdiction if they consider that theiee exi
another more ficonveni érumoon toaveniens. not febogrizeddnocwitlawi ne o f
States. Zerk, JCorporate liability for gross human rights abuses, op, pit68.

616 See for instance where Philip Morris initiated an arbitrafigtion against Uruguay. For more info:
Corporate Legal Accountability, Business & Human Rights Resource Centre, Annual Briefing, June 2012,
p.4. Available at https://businestumanrights.org/sites/default/files/media/documents/corpéegte
accountabilityannualbriefing-final-20-jun-2012.pdfaccessed 20 April 2018.
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corporations, they do limit the respective corporate duties espect to the Draft
Norms®!’ Following the endorsement of the UNGPs, the Human Rights Council decided
to establish a Working Group on the issue of human rights and transnational corporations
and other business enterprf&svhich consists of five independestperts, of balanced
regional representation, for a period of three y&drd.ikewise, the Council decided to
establish a Forum on Business and Human Rights under the guidance of the Working
Group on the issue of human rights and transnational corp@adiwh other business

enterprise$§?°

In 2014, at the 26th session of the UN Human Rights Council in Geneva, a
resol ution Ot oended intardgpvernmedntal avorking graup with the
mandate to elaborate an international legally binding instrumenTransnational
Corporations and Ot her Business Enterpris
adoptecP?! The resolution was significantly supported by civil society organizations, and
accepted in a highly divided vot& The intergovernmental group met fhietfirst time
in Geneva in July 2015. The second session took place in October 2016, and the third one
in October 2017. According to the OEI WG ma

conducting constructive deliberations on the content, scope, natuferamof the future

617Deva, S and Bilchitz, DFlumanRights Obligations of Business: Beyond the Corporate Responsibility

to Respect?op. cit, p 51.

618 Human Rights Council Resolution on Human rights and transnational corporations and other business
enterprises, A/AHRC/RES/17/4, 2011.

619 The Working Group's mandate was renewed in June  2014. Website
http://www.ohchr.org/EN/Issues/Business/Pages/WGHRandtransnationalcmomsaatotherbusiness.as

px accessed 21 April 2018.

620 This Forum is open to all relevant stakeholder groups, including States, the wider United Nations system,
intergovernmental and regional organisations, businesses, labour unions, national humartitigitei&s
non-governmental organizations, and affected stakeholders, among others.

621 Drafted by Ecuador and South Africa, and signed also by Bolivia, Cuba and Venezuela. Resolution
A/HRC/26/L.22/Rev.1.Full Document available at https://documentslds
ny.un.org/doc/UNDOC/LTD/G14/064/48/PDF/G1406448.pdf?OpenEleawrgssed 22 April 2018.

622 The voting result was the following: 2Q@aes in favour (Algeria, Benin, Burkina Faso, China, Congo,
Céte d'lvoire, Cuba, Ethiopia, India, Indonesia, Kazakhstan, Kenya, Morocco, Namibia, Pakistan,
Philippines, Russia, South Africa, Venezuela, Vietham), 14 States against (Austria, Czech Republic,
Estonia, France, Germany, Ireland, Italy, Japan, Montenegro, South Korea, Romania, Macedonia, UK,
USA) and 13 States abstaining (Argentina, Botswana, Brazil, Chile, Costa Rica, Gabon, Kuwait, Maldives,
Mexico, Peru, Saudi Arabia, Sierra Leone, UAE) (Basssmns and Human Rights Resour
Human Rights Counci |l -223nel20l&4essi ondé, Geneva, 10
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i nternati on&d%omd aof the key pomts discussed include that a legally

binding instrument should address gaps in voluntary initiatives and explore direct
obligations on busine$$? Negotiations are currently ongoing andétems that coming

months are crucial for the success of the prot&Rolitical confrontation between

developed and developirBjatesvas evidenced from the first meetifigf, mainly to the

devel oping countrieso6 i nsi stiemlceporationsf oc us i
rather than all business enterprisegcluding then those operating at national le¥%l

as well as the requirement by the EU and otBtatesto include a panel on the
implementation of the UNGPs in the programme of wéfkloreover, oe of the most

important substantive issues raised was the hierarchy of international law, particularly
focusing on the clash between international human rights regulation and bilateral
investment agreements. Indeed, practice has shown how the lattepbasuntty limited

host governmentso6 capacities to ena*t polic
Ultimately, whether a binding treaty on business and human rights is desirable and

feasible remains an open questtéh.

62UNHRC, OResolution 26/ 9 Elaboration of an internat
corporations and other business enterprisesweithpe ct t o human rightsdéd, A/ HRC/ F
para 2.

624 Report on the third session of the omamled intergovernmental working group on transnational
corporations and other business enterprises with respect to human rights (A/HRC/37/67), paeafliB

report can be found at https://documentglds
ny.un.org/doc/UNDOC/GEN/G18/017/50/PDF/G1801750.pdf?OpenEleatesssed 22 April 2018.
625Seebr instance, O6UN treaty process on bBEusdeaness and

Coalition for Corporate Justice2 November 2017, Available http://corporatejustice.org/news/3607
treatyprocesson-businessandhumanrights movinginto-a-newphaseaccessed 22 April 2018.

626 Namely, the EU membeendthe United States and Canada did not attend the first session.

27This issue has been called the depth question. See
to Address Human Rights Vi ol AWarkingRapeRd theaElS@Rt&t 0 B us i n ¢
FIDH Treaty Initiative 2017, p. 3.

2Cant %, H., ONegotiating A Treaty On BNSWilawess And
Journal, vol. 40, no. 3, 2017, pp. 1203.

629 The theoretical discussion was eventually confronted by the reality that only State action to reform

existing treatiesoto include human rights concerns in new bilateral investment agreements could enhance

the prospects for human rights protection by Stdibéd., 1204.

630 Cantu notes that civil society organisations and academics, as well as some States, are pheé@mularly

to make the adoption of such a treaty. In contrast, businesses and many developed and developing States

are unconvinced of the convenience of such an approach. For a further analysis of the position of Latin
American States, as well as of other depelg States regarding the treaty process, see Cantl Rivera,
6Business and Hu man Rights i n the Americas: Defir
Responsibilitydé in Carrill o BhehRuuerfBudingssandNHumannd Let n
Rightsi Theoretical and Practical Considerations for a UN Tredtyersentia, 2017, pp. 16384.
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I11.4. Intermediate conclusions

This chapter contended that corporate actors possess today unprecedented power
and influence, affecting often negatively the human rights enjoyment of the communities
where they operate. Therefore, holding companies accountable for such wrongdoings
appears to be an urgent task for international lawyers. GiverStiagtsare the primary
subjects of Public International Law, corporate involvement in human rights abuses is
frequently categorised as complicity. This chapter analysed the notion of corporate
complicity for human rights violations and the doctrinal categories, concluding that the
concept is not legally clearly defined but widely used nowadays when referring to

corporate human rights abuses.

Finally, this third chapter explored the optionshtld corporations accountable
for human rights abuses, focusing on requirements and practical obstacles to effectively
develop them. It has been argued in this sense that, beyond the soft law initiatives that
have proliferated in the last years, theraitack of enforcement mechanisms at the
international level for corporate human rights violations. At the domestic level, on the
other hand, there is not uniformity concerning criminal law jurisdictions and private law
mechanisms are not working well foicims either. Indeed, the lack of clear domestic
standards and mechanisms to address corporate criminal liability can repr&saiat a
failure to properly comply with their duty to protect. Besides the procedural obstacles,
victims of corporate human tigs abuses face significant practical barriers when trying

to obtain reparation, such as financial constraints.
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IV. CHAPTER FOURT Linking corporate accountability and

transitional justice.

IV.1 Introduction.

Corporations often develop their activities in territories affected by conflict or
authoritarianism. However, human rights abuses in these contexts in which companies
are involved in are not usually conceptualised as part of transitional justice
programme$3! Instead, transitional justice has been traditionally focused onState
sponsored violence, which helps to explain this accountability gap. Similarly, ESCRs
violations have not historically received the attention of transitional justice strai@gies,
examined in chapter two. Given that economic actors, such as multinational corporations,
gather more power and strength and the division bet®tdeand norStateactors under
international law is eroded, transitional justice is being forced to asldoggorataelated
human rights violation&*? Furthermore, recognising the role of all actors and the whole
spectrum of human rights violated in such contexts is crucial to properly address the root

causes of violence and conflict, as well as to contritiuseistainable and positive peace.

The notion of positive peace implies more than the mere absence of violence; it
also includes the restoration of relationships, the creation of social systems that cover the
needs of the population and the construatesolution of conflict$*3 The primary goal
for positive peace would be therefore to address -deeed causes of conflict, so
conditions for violence would be resolvéY.Similarly, transitional justice aims to

address the legacies of past violence andihg perpetrators accountable for human

BIMi chal owski, S., 01 ntr odGComporateoAcdyntakility in Mé Cohtext od ws ki , S
Transitional JusticeRoutledge, 2013, p.1
532 bid. p.2

633 Galtung differentiates between negative and positive peace, arguing that the first one simply refers to an

absence of violence, as something negative/undesirable has stopped. He also states that peace theory is
intimately connected not only with cordtitheory, but equally with development theory. See Galtung, J.,

Theories of Peace. A Synthetic Approach to Peace Thinkitegnational Peace Research Institute, 1967,

pp. 121 7 ; See also for a brief anal ysiar cGad,t uing,J adur,n adl
Peace Research, vol. 6, no. 3, 1969, pp- 1%L

3%¥see for instance, Sandole, D. J. D., O6Typologyé,
Conflict: From Analysis to Interventioi€ontinuum, 2003, pp.345.
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rights abuses, so transitional justice strategies definitely contribute to broader
peacebuilding efforts in the aftermath of conflict or oppres&ionransitional justice
strategies, as part of these peacebuildffagts, should therefore address the root causes
of conflict and repression. Adopting such a broad and holistic conception of transitional
justice entails considering the role of all actors involved in conflict or repression, as well
as all human rights wlations committed. Therefore, linking transitional justice to
corporate accountability could potentially enhance and strengthen both fields and the

pathway to sustainable and positive peace.

In 2004, the UN Security Council was already discussing tleeofdousiness in
conflict prevention, peacekeeping, peshflict and peacebuilding3® The former
Secretary General, Kofi Annan, noted then that while the economic dimension of armed
conflict is often overlooked, it should never be underestim&iadilarly, he pointed out
that o6ébusiness itself has an *%3mnisoimportants st ake
thus to note that the economic dimension of transitional justice can be twofold: on the
one hand, with regard to violations of socioeconomic righter conflict or repression;
on the other hand, regarding economic acto

human rights violations.

This chapter firstly explores considerations around the suitability of generally
engaging corporations in peacéting efforts, as a broader field in which transitional
justice initiatives can be framed. It also examines the challenges that considering
corporations within transitional justice processes present to the international framework
of business and human hig, particularly with regard to the UNGPs. While this soft law
initiative does not provide for specific provisions concerning transitional justice
processes, this chapter explores how the UNGPs can be applied to this sort of&bntext.
Finally, the last sgtion analyses how corporate accountability canabldressed in

65| ekha Sriran, C. , 6Justice as Peace? Liberal Peacebuil
Global Society v ol . 21, no. 4, 2007, p. 579; See also Lap
Building: Diagnosing and Addressing the Socioeconomic Rootgiaénce through a Human Rights

F r a me winterdational Journal of Transitional Justiceol. 2, issue 3, 2008, pp. 33A55.

636 UN Security Council Press Release, Security Council Discusses the Role of Business in Conflict
Prevention, Peacekeeping, RGstnflict Peacebuilding, 2004.

537 1bid.

Notably Principle 7, oForHudaniRighsrintConiligh f B lesit reeds sAr ReasPe
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transitional justice processes within the existing mechanisms. Particular attention will be

paid in this sense to ESCRs violations linked to corporate involvement.

IV.2 Engaging corporationsin peacebuilding contexts.

Whil e the-btuarmdi hpgpédaecener ged in the 1970s
Galtung, it was coined for the first time by the tf&ecretary General of the UN, Boutros
BoutrosGhali, in 1992 in a report entitletigenda for Peac®®® Peacebuilding aims to
promote sustainable peace by addressing t
supporting domestic capacities for peace management and conflict resolution. The field
thus encompasses a wide range of measures and processag, frangthe disarmament
of ex-combatants to the rebuilding of political and social institutions, including thus
transitional justice strategies and mechanisms. Transitional justice programmes are
increasingly part of broader peacebuilding strategies iray tew achieve positive and

sustainable peadé’

In 2000, the Report of the Panel on United Nations Peace Operadisngknown
as theBrahimi Reportd e f i ned peacebuil ding as o6activit
conflict to reassemble the founatats of peace and provide the tools for building on those
foundations something that ®Moreowerrine200f,han j u:
the UN Secretargeneral's Policy Committee set down the following conceptual basis

for peacebuilding to informrdN practice:

06Peacebuil ding involves a range of meas:!
lapsing or relapsing into conflict by strengthening national capacities at all
levels for conflict management, and to lay the foundations for sustainable

peace and development. Pelagilding strategies must be coherent and

639 The former Secretary General BoutrosBouttoa | i , defined peacebuilding in
at individualising and strengthening structures that tend to reinforce and consolidate peace in order to
prevent a resumpt i cAgenda Bbr Peéabee A/L7RHYf $/44X11. BAvailablen at
http://www.undocuments.net/a4Z77.htmaccessed 20 April 2018.

4L ekha Sriram, C., 6Justice as Peace? Libperal Peac
cit., p. 579

641 UNSC, A/55/305S/2000/809, 21 August 2000, p. 3. Available at
http://www.un.org/ga/search/view doc.asp?symbol=A/5588f%ssed 23 April 2018.
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tailored to specific needs of the country concerned, based on national
ownership, and should comprise a carefully prioritized, sequenced, and
therefore relatively narrow set of activities aimed at achieving theeabo

obj ecb?i ves. 0

The private sector can potentially play an important role in peacebuilding
contexts, as well as in the prevention of the recurrence of conflict. On the one hand,
corporations can engage in the transitional justice procesStateteconsruction after
conflict or repression, which is a basis for peace. On the other hand, business operations
can contribute to economic prosperity, generating employment and empowering people.
Conflict sensitivity and ethical behavior should be expected uhése circumstances
which can, certainly, contribute significantly to broader peace efforts, ranging from
conflict prevention to postconflict reconstruction, which presents its own set of singular
challenge$® An extensive report on businelsased peacebuilding was written in 2000
by Jane Nel son, entitled O6The Business of
Conflict Pr event%doccordmg tb Né&sers ¢the willingoesso of

companies to get in\ed in peacebuilding efforts should increase since

6(¢é) recent developments in internations:
law have increased the risk of transboundary litigations for companies

accused of human rights abuses and complicity in such al\tses same

time the growth in the activities of nggovernmental pressure groups, the

international media and the internet, has increased the risk of reputation

damage for companies accused of human rights abuses or complicity in

conflict®situations©o.

642 Decision of the Secretai@e ner al 6s Policy Committee, May 2007.
Orientation., UN  Peacebuilding  Support  Office,  September  2010. Available at
http://www.un.org/en/peacebuilding/pbso/pdf/peacebuilding_orientatiorapdéssed 23 April 2018.

Forrer, J., Fort, T, and GilépiuniRed &SHaweBudinrsesd g
Special Report 315, 2012, p.10.

844 published by The Prince of Wales Business Leaders Forum, International Alert and the Council on
Economic Priorities. Full document available at http://www.international
alert.org/sites/default/files/publications/The%20Business%200f%20Peaaeqadised 23 April 2018.

645 1bid. p.15.
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Therefore, demonstrating the costs of conflict to the private sector, and linking
specific contexts with specific companies would be essential in order to get corporations
involved in peace process¥8ln this sense, several human rights organisatiagetter
with governments and companies have created partnerships to develop voluntary human
rights initiatives, addressing particular problems related to corporate activities in conflict
or weak governance zones. Among the first of these 1stalkieholdernitiatives was the
Kimberley Process Certification Scheme or the Certification of Rough Diamtmds
control the trade of diamonds and avoid the export e ol | ed 6bl 80bd di am
While it has been a remarkable effort to address the intersection heteeftict and
trade in failedStates theKimberley Procesteaves participating nations independent to
enact whatever legislation they deem necessary for enforcement of the §¢tiEnee.
Core document of therocessmakes a series of recommendations stilithighlights the
voluntary nature of the entire initiatifé Indeed, what th&imberley Processltimately
aims at is to dbestablish a system of intern
conflict diamonds from shipments of rough diamordgpoarted into and exported from
i t s t &Ybutnottodirgcty prevent conflict or corporate complicity in human rights
abuses. Rather, it seeks to indirectly contribute to this goal by controlling the provenance

of the diamonds.

Another similar infiative is theVoluntary Principles on Human Rights and

Security a voluntary code of conduct launched in 2000 that set rules for multinational oil,

4Rett berg, -lAed PSBaceémeislsding in Col ombi aCrisifFad or Fu
State Programme Working Paper no. 56, 2004, pp. 148. Available at
https://core.ac.uk/domioad/pdf/95920.pdéccessed 23 April 2018.

647 Website of the initiative available https://www.kimberleyprocess.comt¢cessed 23 May 2018.

648 Kimberley Process Core Document, 2003, Document available at
http://www.kimberleyprocess.com/en/kpesredocumentaccessed 23 May 2018. Specifically, section 4

of the document contends that each agpapriate lanisprant shou
regulations to implement and enforce the Certification Scheme and to maintain dissuasive proportional
penalties for transgressions?©d.

649 Recommendations generally provide examples of what participants are encouraged to do, such as

0 P zipants that produce diamonds and that have rebel groups suspected of mining diamonds within their
territories are encouraged to identify the areas of rebel diamond mining activity and provide this

information to all ot h e ryedpndhe tocumenpraferd teswhat paftitipating a n g u a g
countries O0shouldd do, rather than what they must d
on this issue see Howard, A, 6Bl ood Diamonds: The

Certification Scheme i n AnWashingion UBsergty Global Stieiesiav and Zi 1
Reviewvol. 15, issue 1, 2015, pp. :339.
850 Kimberley Process Core Document, 2003, section II1.f.
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gas and mining corporationso®é relations wi

with local and for@gn private security contractofs While the Voluntary Principles

were not designed to induce regime change, NGOs and governments managed to
introduce rules for extractive multinationals to control their conduct. Those rules are on
security issues, a fieliighly confidential and hardly ever open to NG&syhich makes

the accomplishment even more significZiitNotably, theVoluntary Principlesvas one

of the initiatives that later informed the development of the UNGPs. The initiative
includes performance dicators, permanence requirements and reporting guidelines all
meant to foster compliance with this code. Indeed, the code asks companies to conduct
comprehensive security assessments to identify the risks that company security policies
and host governmemitmay pose to communities (section 1); to explicitly let host
governments know that human rights violations are inadmissible and use their influence
to make sure that those implicated in human rights abuses do not provide security

services, as well as toup por t t he s tStateinsgtutibne toi ensgre o f

t |

accountability and respect for human rights

their contracts where there is credible
abusive behaviodf>* In summary, the code assigned extractives companies a new role

of holding host governments and public and security forces accountable. Although both
of the abovedescribed initiatives are not purely peacebuilding efforts, they significantly
contributeto avoidfuelling conflict and human rights violations in conflict situations. In

fact, the message intended to be conveyed seems to be that businesses can refrain from

doing harm and, what is more, they can use their influence to avoid human rights abuse

It is worth noting that the private sector involves different groups and businesses,
which may have different concerns and priorities. While usually multinationals and larger
companies have more resources, smaller companies may be even a bett¢o oakien

part in peacebuilding initiatives. Indeed, most studies refer to multinational companies

851 \Website available ahttp://www.voluntaryprinciples.orgiccessed 23 May 2018.

852ith the exception of the International Committee for the Red Cross

%Gugqueta, A., OHarnessing corporations: | essons
rights in Col ondburnal ofésiad Public Bolicywel.8, ne262013, p.133.

84 Voluntary Principles on Security and Human Rights, document available at
http://www.voluntaryprinciples.org/wpontent/uploads/2013/03/voluamy principles english.pdf

accessed 23 May 2018.
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rather than domestic or local businesSésiowever, despite being underestimated in
favour of multinationals, domestic business actors offer inherent adwentagarding

conflict prevention and peacebuildift}.The Swedish Institute of International Affairs

and Soci al Entrepreneurship Forum conduct ec
role in preventing conflicts and poverty in S8aharan Africa, specdally focused on

Kenya and Rwanda. The work concluded that businesses can be significantly helpful in
conflict prevention, facilitating communication and creating interdependencies in society
across the wide spectrum of potentially dividing elements, asakligion or ethnicity.

Similarly, it contended that given that most people are employedrbgven running

local small businesses, those businesses serve as a good starting point for development of
peacebuilding initiative®>’ Besides the economic imise that foreign investment can

offer to peacebuilding contexts through businesses, companies can also help to prevent
conflict by reducing tensions between communities and generating economic
opportunities for marginalised groupg® Particularly, businessed i nvol vement
peacebuilding contexts can contribute to {adstrimination, training and mentoring to

share competence, information and experience that would otherwise not be a%dilable.

The role of companies in peacebuilding contexts has latelywezteonsiderable
attention due to several factors. As noted before, corporations often develop their
operations in higliisk areas under armed conflict or repression. Likewise, the private
sector has the capacity to intervene in different and importarg iwayonflict resolution
and country reconstruction. Ultimately, the wide global trend towardsalted
Oprivatization of peaceb6, by which service

Stateor the international community are now provided by thegbe sector, has also

55 0Only a few studies have explored the potential role of local businesses in national and regional peace
processes such as in Colombia and-Sabaran Africa.
856 Given that, for instance, they are closerhe ground and population. See for instance, International

Al er t , 6Local Business, Local Peace: The Peacebuil
International Alert 2006.
%"Mc Nei |l , H., Botha, ., Kg¢cg¢ka dgrépemeuyrshiginpoatonilict St enbor g

areasi Learning jour neys Stockhdire 8wedish msititdte d? lntaernaticaad Affairs

and Social Entrepreneurship Foryr2010, p. 11.

8Evers, T., 6Doing Business an drnalibmdt Affairg, OFcaswmae ? 6, Swe
Ul papers, no.3, 2010, p.17.

89 Fort, T. and Schipani, CThe Role of Business in Fostering Peaceful Socjefiambridge University

Press, 2004, pp. 15366.



increased the focus on corporations in peacebuilding cortféxisth the phenomenon

of globalisation and the increasing complexity of the current political witrédprivate
sector has progressively become involved in fields whigrewbefore exclusively
reserved forStates While the role of companies for a long time has been limited to
standareketting for labour and other specific and technical areas, they are now
increasingly participating in poliesnaking relating to human right corruption and
conflict, just to mention some exampR$Consequently, the relevance of businesses as

actors in conflict resolution and peacebuilding contexts has significantly increased.

In addition, is widely accepted that successful peaegotiations and
implementation of peace agreements often require private sector support. Evidence
suggests that business can even undermine peace efforts if it is not properly drawn into a
peace process, or when its interests are not taken into ad®u@io r por at i ons 6
participation in peace processes can take many forms: from direct participation in
negotiations, to indirect activities aimed at influencing negotiators, such as lobbying,
shuttle diplomacy and participating in mestctor dialogue®? Likewise, the belief that
the end of the conflict and violence and prospects of future stability will offer economic
opportunities is another important factor that drives the private sector participation in
peace processes. Furthermore, business represent&tboese important stakeholders in

the political sphere.

%0l n those contexts, Statesghheé brequantégdbekrai dgst
to provide essential services and functions to their population and leaving the private sector, in many

instances, to perform such rol es. See Tripathi, S.,
processes? Examples, and implications for thidr t y medi ati ono, Centre for H

OSLO forum 20087 The OSLO forum Network of Mediators, p.16. Document available at
https://osloforum.org/sites/default/files/Salil%20Tripathi%20Mediation%20Business%20WEB.pdf
accessed 26 April 2018.

lEvers, T., O0Doing Buyampiciteoslgé. and Making Peace?5o
2Tripathi, S., and G¢gndgz, C. , 0A role for the opr
implications forthirdp ar t y mem ¢itgptlT.on 6,

663 | bid.
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However, while there are welhown cases of the successful involvement of
businesses in peace negotiatibtfshere are also other cases in which they have f&ited.
The case of El Salvador, for iasice, is a good example of how business became a key
actor to facilitate the ending of a conflict. After over a decade of civil war, some leaders
of the Salvadoran business community realised that they were missing out on substantial
opportunities within te framework of growing competition. Consequently, this new
generation of business leaders started to develop initiatives linking their economic
prosperity to peace. Questioning the ideological background of the conflict, their
involvement in the peace mess was essential, resulting in the signing of a peace
agreement in January 19%2. While the group did not represent a consensus view among
Salvadoran business, the strength of their economic interests and their strategic access to
the decisiommaking pocess, including the president himself, were key factors to be

considered in supporting and directing the negotiation préééss.

On the contrary, however, some recent experiences, such as those of Sri Lanka
and Colombia, show that corporations only take pathe peace process when direct
costs of conflict rise to a level that can no longer be sustained, and always in their own
interest®®® In Colombia, for instance, involving business in the peace process still
presents major challenges, as human rightktons related to economic interests are

still today very frequerft®® Socially relevant reforms have been largely neglected during

%4Such as South Af r i cWhataguidks Husinesses im transfoBrationsifidafta A. , 6
peace? in Pigrau, A & Prandi, M (ed€9mpanies in Conflict Situationsiternational Catalan Institute for

Peace, 2013, pp. 1838

665Such as Sri Lanka and Nepal. Iff argues that businesses want to make money and as such, they have

close tiesd@ government, so it is questionable in her view whether they are the most suitable agents to

engage in peace building processksl.

%6Rett berg, A., OManaging Peace: Private Sector and
Co | o mReVita (Havard Review of Latin Americapavid Rockefeller Center for Latin American

Studies, Harvard University, 2003, pp-68.

%’Rett berg, A., O6The Business of Peace in Col ombia:
t he Col ombi a nlLathéddmeariean FrudiescAssscatidpallas, Texas, USA, March 2729,

2003, p.2.

8 Tripathi, S., and G¢ndygz, c., 6A role for the pr

implications for thirdp ar t y meplcit,apt24 on 6 ,

669 More than 100 human rights defendevere killed in Colombia in 2017, according to the United
Nations. See OMore than 100 human rights activists
21 December 2017, Available https://www.theguardian.com/world/2017/dec/20/mtirten100-human
rights-activistskilled-in-colombiain-201 7#un-says accessed 26 April 2018.
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the peace process, with the only exception being land rights. Similarly, crimes that served

the interest of business stifiday enjoy impunity.©

Notwithstanding the aboweentioned positive role that companies can play in
peacebuilding and peace negotiations, this should be approached cautiously, as their
intervention can even be counterproductive when they act only ostfefterest. This
Is particularly important in conflicts where economic factors predominate, and where
changing the former power structure is a matter high on the agenda, such as happened in
Colombia. The assessment of the economic legacy of confliepoggsion will certainly
influence the chances of establishing a stable peace afterVafsi si nessd ¢l 05
involvement in the peacebuilding initiatives could skew the outcome to favour an
economic model that the business community prefers, but which magveconsensus

support across the sociéfy.

Be that as it may, it seems to be undeniable that while corporations are not the
sole agents of change, they can be strategic partners in peacebuilding contexts. In many
cases, business intervention can offer added value through their resources and good
offices. Furthermore, there are multiple ways in which the private sector can engage in
peacebuilding processes. Although lessons can be drawn from previous experiences, each
specific context and circumstances will require different ways of engagement of the

private sector, just as transitional justice processes are always espaeKic.

IV.3 Challenges for the international framework of business and human rights in

transitional justice contexts.

The endorsement of the UNGPs framework in 2011 has betarje step further
in the road to providing some protection to victims of corporate abuses. However, while

the most egregious corporate human rights violations occur in ceaffigetted or high

Suhner, S., O6Business, human r i ght-£€hallengestkaheadhe peace
A propos, The Koff Peacebuilding Magazine.149, 2016, p. 14.
671 As Hecht and Michalowski have noted, economic stability might play an important ratefsuccess

of transitional justice. Hecht , L. and Mi chal ows ki
Transiti oapait.,p.dusti cebod,
2Tripathi, S., and G¢gndygz, C. , 0A role for the opr

implicatiors for thirdp ar t y mem ¢itgpt25.0 n 6,
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risk areas, the UNGPs provide no further guidance to coegpaperating in such
environments, only tcStates®”® Si nce 6the risk of gross hu
heightened in conflict aff eStatetake aalditiermls 6, t he
steps to densure that bus iexteaesotiavoltedwithr i ses
such @bBlufacg thedDUNGPs recognise that corporations are more likely to violate

human rights in those higisk situations, although they do not specifically refer to
transitional justice processes. The UNGPs therefarége a window of opportunity for

linking corporate accountability with transitional justfée.

Principle number 7 i s e&fpfreecstsd @lhe adreeda .
terminology employed by the SRSG reflects the intention to expand the coverage of
Principle 7 beyond the traditional notion of armed conflict under $lin fact, human
rights violations do occur in conflicts but also under represSitates or low and
localized conflicts in which thStatemay have not lost part of the territd¥y.While there
are some divergent interpretations about the applicability of PrincffeMiares argues

t hat this provision is fundamentaHecttdy about

673Such as the need to protect company employees. See SRSG Report 2008, n.27, para.63 and UNGPs,
principle 7. See for instance, UN Human Rights Council, Report of the SRSG on the issue of human rights
and traneational corporations and other business enterprises, John Ruggie, Business and human rights in
conflict-affected regions: Challenges and options towards State responses, A/HRC/17/32, 27 May 2011

4Gui ding Principle 7, 6Sunprpsirtconfiga fbfuesci tneeds sa rreeasspée.c t
¢°sandoval, C., Filipini, L., Vidal, R., édpinking Tr
cit., p. 25.

676 Mares notes that although utmost precision is not indispensable for grasping Principle 7, the question of

what types of conflicts are | eft out by the Principl
in ConflictAf f e ct e dp. ch,r 2@l 4, p. 298.

%7As t he OHCHR noted, O0the greatest risks [of invol ve
affected areas, though they are not | imited to such
Rights ,The Corporate Respoibdity To Respect Human RighitsAn Interpretive GuideHR/PUB/12/02,

2012, p.80

578 Some as Kyriakakis see Principle 7 as applying narrowly to conflict contexts where the State lost
effective control. See for instance, Kyriakaki s, J. .,
of business involvement in international crides Hu mani t ari an del Busiress, L a w, p o

violence and conflicinternational Review of the Red Crossl. 94, 2012, p.987. By contrast, others deem
Principle 7 to cover authoritarian reéd@i)mesg not hinsi 3ley
the ICAR report understands Principle 7 in an overtly narrow and extensive fashion simultaneously. While
considering a priority for future State action to deé
6caught wupiichnawar sangao, it also undeammdadaaniioB Pr i nci p
and O0a particular cont ex tHumah Rights @leeDiligence dhe fRble of t 6 . Ta)
States Progress Report, ICAR, 2013. Document availablbtigt//bhrinlaw.org/icathumanrights-due
diligence2013updatefinal.pdf accessed 18 April 2018.
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areasd are one setting %Fresdrodd carpretatiomwe r f u | e
ocondflfiedt ed areaso6é in which different type
included would consequently require appropriate h&tageaction®® The explanatory

commentary of Principle 7 notes that in these contetkidhos Statemay be unable to

protect human rights adequately due to a lack of effective control. Where transnational
corporations are involved, their hor8&ategherefore have roles to play in assisting both

those corporations and h@&tiatego ensure that businesses are not involved with human

rights abuse>8!

The UNGPs avoided defining any specific human rights responsibilities for
companies operating in the abewmentioned circumstancé®:Rather, they established
responsibilities to be deiced on a cadey-case basis. Thus, unleStatedake regulatory
measures requiring companies to conduct human rigisdiligence this approach
allows each stakeholder to define for itself what the scope of the corporate responsibility
to respect i§23 However, although the notion dfie diligenceould be a laudable goZ:
it lacks a uniform content in international law. Likewise, it involves some difficulties
when trying to carry out consultation with affected groups and relevant stakeholders in
conflict and transitional justice contexts, where stakeholders cannot be expected to form

a homogenous gro®

Similarly, legal boundaries of corporate complicity are not clearly defined, as

explored in the previous chapféf.However, with regard to seriouslations of human

*Mares, R., OCorporate andffeBiédadie @a o@RetspBO/nsi bi | i ties i
680 |pid. Mares also suggested that during the mandate of the former SRSG, John &arjliie,areas

occupied a high thematic priority that has not been observable anymore in tt#Ng@Bs period. In his

view, the discussion arourithis provision revolved around the transnational dimension revealing the
responsibilities of multinational companies and home States.

%81 Guiding Principle 7, Commentary.

%2Based on the Statement that &ébusi nreisssedc arni gahftfsedc.t S
SRSG Report 2008, n.27, para.58.

%Whi ch also |l eaves undetermined the notion of due d
Justice and the UN Guiding Pr opmdatipl.es on Business al
%8 Defined asdt he steps a company must take to become awar
rights impactsé. SRSG Report 2008, n.27, para.b56.
%The concept entails an 6obligation of <conducto bu
Sch°nsteiaesitiJonaldoTJustice and the UN Guiding Prin
Michalowski, S.,Corporate Accountability in the Context of Transitional Justige cit, p.80.

686 See Section Il, Chapter IlI.
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rights and grave breaches of humanitarian law, there are legal standards that guide both
Statesand companies in confligffected or higkrisk areas. They constitute a relevant

tool for the purposes of transitional justice processet as ending impunity, knowing

the truth about past events and ensuring reparations and institutional éRange.
Nevertheless, practical problems with collecting and presenting evidence in court, as well
as establishing connections between the corporatiahtha events,, and between parent
corporations and their subsidiaries are still significant procedural h§féles.

Principle 7 also carries some policy recommendations with regard to the future
evolution of the business and human rights regime. Partigulath regard to gross
abuses, the former SRSG refers to the significant developments made in the field of
international criminal law, including the establishment of the International Criminal
Court (ICC). While the ICC does not have jurisdiction over canigs, the former SRSG
drew attention to the O6expanding web of
international crimes are enforced through national legal syst&hwith regard to
conflict-affected zones, Principle 7 highlights the hBkité® s capacity to perform its
duty to protect. Accordingly, and bearing in mind that devastating effects of violence
cannot be properly covered by International Humanitarian ®#and International
Criminal Law®! Principle 7 proposed an exceptional responsilititgct of hométates
and a new international legal instrumé&ttindeed, home and hoStatesshould not feel
released from the obligation to adequately regulate corporate activities simply because
the UNGPs contain provisions that encourage companiesytalevelop their operations.

In this sense, corporations alleged to be involved in human rights abuses might enjoy
impunity during the transition, taking advantage of their economic power and influence.
Those particular conditions, as seen before, ushalmper the accountability process.

This not only happens because of the weakness in the justice system, but also due to the

fact that authorities may also be unwilling to do so because of their own involvement in

%'De Greiff, P., 61l ntHamhbokoftReparationOxforchUnileesity Bress,i2606,, P . ,
p.11.

688 Zerk, J.,Corporate liability for gross human rights abuses, op, pit.101.

589 Commentary to the Principle 23.

890 1HL is limited to armed caifticts.

891|CL is limited to the most egregious human rights violations.

2precisely, the former SRSG was criticized for not
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human rights violations, or because tipegfit from business activities and seek to create

a conducive environment that attracts busine¥ses.

It is important to note that the UNGPs do not excldde diligenceegarding past
human rights abusé¥?in contrast to the general principle of m@roactivity in
international law. As pointed out by Paul and Schonsteiner, this is quite relevant from a
transitional justice perspecti¥® 1 ndeed, although the princip
potenti al hunf¥the sudsepient sommenaresexin t hat o0t hose
have already occurred s%HdhefodnertsBSGxalstatede ct f or
that O6human rights risks may bé&%®whohhierited
particularly relevant in transitional justice contexts whéreré¢ are often changes of
ownership. However, it is left to busineSsatesand other actors involvatecidingwhich
concrete obligations exist with respect to past violatdéhis.should be also highlighted
that the UNGPs fail to recognise the important fact that corpoetated abuses in
6condflfiedt ed areas?o have gone | argely unp
Schonsteiner, the UNGPs could have elaborated further on regdlsat both home and
host Statesneed to take to overcome obstacles faced by victims when trying to obtain
reparations via judicial proceedings. Similarly, they argue that the UNGPs could have
established compani esd r e sepa nrsglerrbinelthosei es no
proceedings as part of their obligation to resp&dEurthermore, the UNGPs do not
provide guidance to eithétatesor compani es about how to ens:c
effective remedies and reparations. Likewise, there is alsodiildance with regard to
how Statescan regulate corporate activities to avoid and prevent human rights &Buses.
In addition, with regard to the issue of reparations, the UNGPs remain weak in cases

where the company is not responsible under domestidrdact, the UNGPs leave it to

8 Kyriakakis, J., oO0Developments i n i nitvelvemeattin onal cr i
i nternat i lotermationat Reviewefthe Red Cross). 94, no. 887, 2012, p. 983.

694 Referring to those violations which have already occurred.

paul, G. and Sch°nsteiner, J., OTr anBusinessandal Just i
Hu man Rdp.gih,p.86 ,

6% See for instance Principle 17 and 24.

897 See Principles 17 and 19.

698 Principle 17 and commentary

¥paul , G. and Sch°nsteiner, J. 6Transitional Just i
Hu man Rdp.gih,p. 88 ,

700 |bid. p. 89.

701 |bid. p.92.
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the company to decide whether or not it will play a role in providing for remediation in
those case®?Ultimately, as companies are called on to prevent human rights abuses
through due diligence mechanisms and risk evaloagports, they should equally be
especially aware of specific risks of transitional justice contexts. Thus, they should
consider carefully how to deal with political corruption, how they employ and relate to
private security guards and armed forces, hoey taffect the land rights of previously
displaced individuals or communities and so fdPgh.

On the other hand, the adoption of the Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights (Optional Protocol) in 2008, which
creates an international complaint mechanism for alleged violations of the International
Covenant on Economic, Social and Cultural Rights (ICESCR), could provide great
opportunities to address corporate ESCRs abuses. While it is clear that corporations
camot be held directly accountable under the Optional Protooaly Statescan - it
could still play an important role when approaching corporate accountaf3fity.
However, so far no academic reflection on how the Optional Protocol can be used to hold
corpaations accountable has been undertaken, except for an article by Aubry if¥2013.
Aubry points out that since companies do not have direct obligations under the ICESCR,
business responsibilities will have to be addressed indirectly thi®wage® o bdns. gat i

Similarly, Aubrystatesthat while there are a number of technical difficulties in using the

702When no legal responsibility has been determined but there are some kind of corporatébitigpons
for the harm. Principle 1 and commentaryPtonciple 22.

paul, G. and Sch°nsteiner, J., OTransitional Just.
Hu man Rdp.gih,p. 88 ,

™EFor instance, Beth Simmons argued that within the

world of litigation, but instead in the world of <co
States Ratify? Process and Consequences of the @pta | Pr ot oc o INordicoJouindd ef | CESCRO
Human Rightsvol.27, 2009, p.71.

The only reference we have to date is Sylvain Aub
Accountability. The Optional Protocol to the Covenant on Economic, SociaCand t ur al Right so,

Michalowski, S.,Corporate Accountability in the Context of Transitional Justige cit., pp. 131150.
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Optional Protocol in the particular framework of transitional justf€ef employed

strategically, it could have a crucial impact in those cont@xts.

A future international law scenario might include the adoption of a binding treaty
on business and human rigit8 However, as revealed by the current debates, some
countries and specific stakeholders oppose the adoption of a hard law instrument. There
is still no consensus on whether corporations should have direct international human
rights obligations, comparable to thoseSiftes and as mentioned earlier, the scope
l imitation to transnational corpord®ionséd ¢
Similarly, in the deliberation and proposals on the content and nature of a future
international treaty on business and human rights, little attention has been paid to
corporate involvement in human rights abuses during dictatorships and armed €8nflict.

Transitional justice, thus, has not been to date a relevant issue within the disc(fSsions.

706 Aubry notes, for instance, situations in which the company caused the harm before the Optional Protocol

came into force in th8tate in which the case is brought. He argues that this is quite common in the context

of transition where authoritarian regimes are often reluctant to commit to human rights but new
governments ratify international instruments. While Protocol cannotditinghose cases, Aubry points

out that there may be exception according to the do!

about it see Aubry, S. , 60A New Avenue towards Corpo
Covenanton Eaoo mi c , Soci al aop.dit, Cu4b.t ur al Right séd,
07 bid. p. 150.

708 And maybe even a World Court of Human Rights, whose Consolidate Draft Statute envisaged direct
corporate accountability in its article 4 (defining corporations and otheiStadie acto s as Oent i ti es
Document available at
https://www.eui.eu/Documents/DepartmentsCentres/Law/Professors/Scheinin/ConsolidatedWBidCo
atute.pdfaccessed 23 April 2018.

709 See chapter ll1, section 3.C. A. Indeed, National corporations have been the protagonist of human rights

abuse in transitional justice contexts. See A. Payne, L., Pereira, G., Doz Costa, J.-BBentalez, L.,

@Can a Treaty on Business and Human RiHogaPRublicahel p Achi
International Journal on Human Rights and Businet¥l 7, vol.1, no.2, pp.113.

70 Business implications in transitional justice processes received some attention only in the second session

of the Working Group, which took place in October 2016. Alfred de Zayas, UN Independent Expert on the
Promotion of a Democratic and Equitable Inttional Order, addressed the ndedthe new treaty to

regulate business behavior in the context of conflict and authoritarian regimes. In addition, organisations

like ANDHES, CELS and Dejusticia contributed to the discussion. Those written contribatiens

available at
http://www.ohchr.org/EN/HRBodies/HRC/WGTransCorp/Session2/Pages/WrittenContributions.aspx

accessed 23 April 2018.

"1 Ecuador disibuted in the last session their proposal on the scope and obligations that should be included

in a treatyyThe document, OEIl ement os para el proyecto de
vinculante sobre empresas transnacionales y otras empresasecerpect o a | os derechos F
not contain any specific reference to transitional justice cont®dsument available in Spanish at
http://www.ohchr.org/Documents/HRBodies/HRCouncil/WGTransCorp/Session3/LegallyBindingInstru
mentTNCs_OBEs_SP.pdiccessed 23 April 2018.
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IV.4 Addressing corporate accountability and ESCRs in transitional justice

processes.

While corporations often develop their operations in territories affected by
conflict or repression, the abuses in which companies are involved are usually not
conceptualised as part of transitional jusfi¢egRather, transitional justice strategies have
been traditionally focused oftatesponsored violence. In fact, accountabilfr
corporate involvement in human rights abuses committed under authoritarianism and
conflict has been referred to as the O0Omis:
spectrum of justice and r emedy " inedditioa,ut hor it
as RohArriaza notes, limitations imposed by a focus on prosecutions within transitional
justice processes can also explain why transitional justice has not been traditionally
focused on economic actors, given that criminal prosecutions doalatelewith shades
of culpability that could appear in different ways, such as passive acquiescence, moral
complicity, or acceptance of beneftt. Nevertheless, it has been now evidenced that
Statesare no longer the only actors involved in human rightéations, particularly in
conflict-affected areas and countries under repression. However, abuses in which

companies are involved have frequently enjoyed imputity.

For its part, the general notion of ESCRSs covers a wide spectrum of human rights,
including some of the most fundamental and basic rights that have a clear connection to
business. Indeed, labour rights are probably the most connected to business and the most
likely to be abused by corporations. Discrimination in the workplace, forced labour or

norrcompliance with minimum labour conditions are some of the most representative

"2Mi chal owski, S., Ol ntr odComporateoAcdyntakility in Mé Cohtext od ws ki , S
Transitional JusticeRoutledge, 2013, p.1
713 Bohoslavsky and Opgenhaffen 2010:160

"4RohtAr riaza, N., O6Why Was the Economic Dimension Mis
Exploratory Essaybo, i n Ver biThesHBcgnomic Accomplices toBhe hos | av s
Argentine Dictatorship. Outstanding Debts, op. it23.

™Sltisworthnoingt hat there is a 6Corporate Accountability e

the result of a joint project between academics and praisofrom the University of Oxford, the

University of Minnesota, ANDHES and CELS in Argentina and Dejusticia in Colombia, who have
collaborated to identify and code cases of corporate involvement in human rights abuses during
dictatorships and armed cowfis. The project aims to track judicial and fjadicial responses to this

corporate involvement in past events. Further information on this project can be found at A. Payne, L.,
Pereira, G., Doz Costa, J.,Berab r m“d ez, L. , 6 Ca ndHamah Rights helip AdhieveBusi ne s
Transitionalopkitsti ce Goal s?50d,



examples of that. Although the impact of corporations on human rights has mainly been
dealt with within the framework of CPRs, such as the right to be free from arbitrary
killings or torture, businesses may equally be involved in violations of the full range of
ESCRs, particularly in the context of labeetated rights, such as the right to work and

to unionis€/1® At the same time, corporations do have an important role yovatain

the progressive realisation of those rights under trangition.

As examined in chapter one, four processes constitute the core of transitional
justice: thetruth process,jn which mechanisms such as TRCs are investigating and
collectinginformation about past violent events and mass atrocthiegystice process
in which perpetrators of human rights violations should be brought to justice, usually
through criminal proceedings but private claims can be also usedagation process
to redress victims of atrocities through economic and symbolic reparations; and an

institutional reform procesgo ensure that such atrocities will not happen again.

Within the truth process, TRCs are one specific mechanism that can be suitable to
addres corporataelated human rights violatio€ Indeed, TRCs have been the main
transitional justice instrument used to consider these issues, given that they are able to
create a historical account of the past, the root causes of the conflict or repitkgsion,
violations and who took part in those past events. In this sense, the role of corporations
was object of a special hearing on business and labour held by the South African TRC.
The South African TRC in fact emnmosytther ed t h
sustained the South Afric@tated ur i ng t he A'pTae LibérieniTdithgnd ar s 6 .

"6Ssee for instance, Nol an, A. 6Addr e s sStatafctolSc ono mi ¢
through the Role of the State: A comparison of Regional Approaches to the Oblig&tiondat eHomad , 9
Rights Law Reviewol. 225, 2009, p.253.

"TAl so regarding non transitional situations. See fc¢
and the realisation of e Catiforroariestern InsemadmablLbw Jaumndl c ul t ur al
vol. 35, no.1, 2004, pp.663.

"see for instance Sandoval, cC., Filipini, L., Vida
Account apbcithont vy &p s k a, G. , 060Corporate accountability

restorative justice in the Sout hopAdtrmpp.4t8m Truth and |
719 South African Truth and Reconciliation Commission, Final Report, Preliminary Findings and
Determinations, 2009, vol. 1, pp The TRCs report concluddéuat corporations should contribute to the

payment of reparations for victims, recommending different ways in which they could do it: a wealth tax,

a oneoff levy on corporate and private income, a-ofiedonation of 1 per cent of market capitalisation by

companies listed in the Johannesburg Stock Exchange, a retrospective surcharge on corporate profits
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Reconciliation Commission also dealt with the role of corporations during conflict and it
particularly focused on economic crimes and violations of hunggmsrlaw in which

they were involved?® This has been a good example of how TRCs could address the role
of business during the conflict. It was revealed that the government at that time granted
timber concessions to increase political strongholds andyaajedfor their own benefft

and in exchange for arni& In fact, the president of one of these companies, Oriental
Timber Corporation, was convicted in 2006 by Dutch authorities, for his involvement in
illegal arms deals and for war crim&éFurthermore, aporate complicity during the
Liberian five-year civil war also contrilited to the violation of the ERs. Populations
were forcibly removed from their land, violating their right to an adequate standard of
living, including right to adequate housing, argehotherd?* The Liberian TRC also

described corporate tax evasion as widespread and systéfmatic.

However, the potential attention that TRCs are able to dedicate to corporations
has not always been translated into practice, or at least not as successéxpected.
Regarding the South African example, it is commonly accepted that it failed to deliver
justice for corporate human rights abuses, as well as with regard to ESCRs viéfations.
TRCs are politically and economically weak institutions whose hurmeaources and
expertise are often limited, with their expertise linked to violations of certain CPRs for

backdated to an agreed time, and responsibility for the payment of the previous government's debt. South
African TRC report, n.36, Volumen 5, Chapter 8989p.318.

720 Republic of Liberia Truth and Reconciliation Commission, Volume Three, Appendices, Title IlI:
Economic crimes and the conflict, exploitation and abuse.

”lWoods, J, G. Blundell, G.A., and Simpson, R, &élnve
Legal Forest OpeForastTireods208i n Li beria 1606,

Al t man, S. L., Nichol s, S-ValweiNaural\Resodrees to®ereThe, ObLever
Rul e of Law: The Role of the Liberia Forest I nitiati

Rustad, S.A High-Value Natural Resources and PeacebuildiBgrthscan, 2012, pp.3340.

723 press Release, Global Witness, Arms deate timber trader Guus Kouwenhoven found guilty of
breaking a UN arms embargo, June, 2006, availabletgg://www.globalwitness.org/en/archive/arms
dealerandtimbertraderguuskouwenhoveroundguilty-breakingun-armsembargo/accessed 28 April

2018. More recently, Press Release, The Guardian, Dutch arms trafficker to Liberia given war crimes
conviction, April 2017, available dittps://www.theguardian.com/law/2017/apr/22/duéecmstrafficker-
to-liberia-guuskouwenhovergivenwar-crimesconviction accessed 28 April 2018.

724 Republic of Liberia Truth and Reconciliation Commission, Consolidated Final Report, ppo289

25 1bid. p. 290.

726\While the TRC made important recommendations on reparations of corporations, they were not fully
implemented. In addition, within the scope of its mandate, the TRC in South Africa could have formally
investigated allegations oflabou vi ol ati ons. See for instance Koska,
of transition: the role of restorative jusopice in
cit., pp.43 and 50.
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which theStateis responsiblé?’ In this respect, Koska points out that if choosing to
engage with TRCs to address corporate crimes would mearrdisatptions are evaded

and reparations denied, then restorative justice cannot be relied upon to provide corporate
accountability’?® Therefore, addressing the role of corporations for past abuses within
TRCs mandates should not exclude the use of othesiticaral justice mechanisms to
address corporate accountability, such as
reparations. In this sense, alternative or complementary remediation mechanisms might

be particularly welcome since access to effectemedies in postonflict and post

dictatorship situations is considered crucial to ensuring peaceful transitions and stability.

Concerning the justice process, holding corporations to account is a complex
issue, as examined in chapter three. Interndtiamasuggests that corporations must not
be held criminally liable when involved in gross human rights ab{fesSome
commentators also argue that this kind of prosecutions could be an obstacle to peace and
reconciliation in the aftermath of conflict oepression’*® However, although
corporations are not criminally liable before the ICC and in many domestic jurisdictions,
individuals working for corporations could be prosecuted, tried and punished when
involved in past human rights abuses. But this smiutias not been always satisfactory
as was examined in the previous chapter.n f act, cri minal | awds
people who gave the orders and who acted on them, and consegattatitipn to
broader patterns of complicity wadandoned??In any @se, conducting prosecutions
directly against corporations would be a key issue to dismantling the economic structures
that made past human rights abuses possible and preventing such situations from

2TOHCHR, Rule of Law Tools for Postonflict Stags: Truth Commission$iR/PUB/06/1, 2006, pp.9,

13 and 24.

”Koska, G., OCorporate accountability in times of t
African Truth and Reop.cihg62l i ati on Commi ssiono,

729 Evidence of that auld be the exclusion of corporations from the jurisdiction of the International

Criminal Court. Rome Statute of the International Criminal Court (adopted on 17 July 1998, entered into

force 1 July 2002)

730 Supporters of this view have often claimed that the international law paradigm is not applicable in the
transitional context due to the exceptional circumstances faced by States. See for instance, Sandoval, C.,
Filipini, L., Vidall ,JWRst i ddiarkd n@oof gitaprls;tMallindecnc ount abi
L. Human Rights and Political Transitions: Bridging the Peace and Justice Didi# Publishing, 2008.

731 See section one of the chapter lIl. In addition, legal action is usually expemsl time consuming, and

it does not provide adequate and effective reparations for victims.

?Fl etcher, L. and Weinstein, H., 6Violence and Soci
Reconciliationd, Human R574hts Quarterly, vol .24, 20

172



33 Similarly, civil liability could be also a useful and

recurring in the future’
complementary mechanism in this regard. Domestic and international courts could order
corporations to pay compensation for their abuses or even support the reaching of
settlements related to abuses committed under conflict or repre$sis happened in
the case oDoe v. Unocalwherethe parties reached an enftcourt settlement in which
the company agreed to provide funds for programs in Myanmar to contribute to the

i mprovement of vidtimsé |iving conditions.

On the other handprporations can also play a key role in the reparation process.
Businesses are the economic driving force o
reconstruction by contributing, for instance, with economic reparations. Some
commentators have teal that reparations provided by corporations should not be limited
to traditional economic compensatiéit. Rather, they should include expropriation,
providing restitution of | and, terminating
in new biddingsand so forth. Indeed, satisfaction can also be provided by business in the
form of a public apology, as well as contributing to build memory monunfé&hts.
Corporations will be consequently discouraged from being involved in human rights or
humanitarian lawviolations. However, such kinds of extended reparations are only

| egally enforceable when the <corporationodos

established, acknowledging their involvement in wrongful &¢ts.

Relevant discussion has been also gateed with regard to the transformative
potential of reparations. As victims of gross human rights violations in conflict or

repression are often poor and marginalised, reparation could be conceived as a means to

WKremnitzer, M. , 6A Possible Case for |Imposing Cri
Cr i mi n alournal af wternational Criminal Justiceol.8, 2010, p. 912.

734 The settlement was finalized in March 2005, the federal appeatitvarawn and the State cases were
voluntarily dismissed. For further information see,
the Developing Law on Cor por at édunmam Rights Brigfvol. 3, i n Humar
2005.

sandova, C., Filipini, L., Vidal, R., ©O6Linlopng Trans
cit., p. 22.

736 However, while apologies may seem simple, getting corporations to accept their wrongful behaviour

and to apologise can prove difficult. See Savad, C., and Surfleet, G., 'Corporations and Redress in

Transitional Justice Processes', in Michalowski, S. (&@ioyporate Accountability in the context of

Transitional Justice, op. cjtp.110

37 bid.
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move toward development and not only asaywo return victims to thetatus quo
ante”® This idea has challenged the traditional conception of restorative/retributive
justice, suggesting a broader notionrahsformative justican which corporations could

play a central role in the econommaxonstruction of the country, as well as contributing

to the eradication of discrimination and povef&j.However, as was previously
contended in chapters one and two, transformative justice still presents many challenges
of implementation in practic&?

Corporationsd role during conflict or re
through the institutional reform process. Traditionally, institutional reform measures do
not involve the business sector, as they are considered to be outside the scope of
transitional justice. However, institutional reform could be essential to stop corporate
impunity for human rights abuseStatesnvolved in transitional justice processes must
deal not only with the human rights violations committed, but also with thetstes that
made them possibfé! In particular, legislative reforms are very relevant with regard to
corporations, as the lack of legal regulation of their activities could only facilitate the
commission of abuses. In this sense, it would be desirabbofut legislation particularly
regulating corruption and economic crimé¥. Similarly, vetting processes can
significantly i mprove governmentsod ability
from public concessions when they were involved in past humghts abuses, which

would be essential as guarantees of-repetition’*

738 See InterAmerican Court on Human Rights, CottBield v. Mexico, Preliminary exceptions, merits,

reparations and legal costs, 16 November 2009, para. 450, and UN General Assembly, Report of the Special
Rapporteur on Violence against Women, its Causes and Consequences, Rashida Manjoo, UN, Doc.
A/HRC/14/2, 23 April 2010, para.31.

Gready, P. and Robins, S., 6From Transitional to T
op. cit..,pp.339361. See al so, S8nchez, N.C., O6éCorporate Acc
Justice in PosConflict Societies, in Michalowski, S.Corporate Accountability in the context of

Transitional Justiceop. cit, pp. 114130.

740 See section tiee, chapter II.

“lsandoval, C., Filipini, L., Vidal, R., édpinking Tr
cit., p.24.

742 UN Convention against Corruption, General Assembly Resolution 58/4, 31 October 2003, article 12.
“35zokeBur ke, S., O6Not Only o6Contexto6: Why Transition

Violations of Econapnit,p.4dnd Soci al Rightso,
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IV. 5 Intermediate conclusions

This chapter firstly explored how corporations can be positively engaged in broad
peacebuilding initiatives. While businesses can be stragpagicers in such contexts and
provide an added value, it has been contended that their inclusion should be approached
cautiously, as their intervention can even be counterproductive when they act only out of
selfinterest. Current cases, such as the orggprace process in Colombia, served to

illustrate that.

This chapter also examined how the effective inclusion of corporations in
transitional justice processes can be articulated. Given that transitional justice aims to
address the legacies of past vimle and holding perpetrators accountable, it definitely
contributes to broader peacebuilding efforts. Therefore, it has been argued that
transitional justice strategies, as part of such peacebuilding efforts, should address the
root causes of conflict amépression including all actors involved. However, it has been
noted that this inclusion still presents some operational challenges, particularly with
regard to the international framework for business and human rights. While the UNGPs,
the latest initiatre adopted within this framework, do not explicitly refer to transitional
justice contexts, it has been contended that provisions contained in Principle 7 can be
expanded to those situations. However, this principle does not impose specific obligations
on corporations beyond conducting their operations dité diligenceo ensure they do
not get involved in human right abuses. The future possibility of the adoption of a binding
treaty that would impose human rights direct obligations on corporation8 largely
contested, but it would certainly contribute to changing the current scenario of legal
indetermination. However, it does not seem so far that corporate accountability in
transitional justice processes is a relevant issue to be considerediéthiorking group

discussions.

Finally, this chapter explored different ways by which corporate accountability
could be effectively addressed in transitional justice processes, illustrating with examples
how this has been done within the existing meclmasig actual cases. Whereas TRCs
have been so far the most frequent mechanisms preferred to deal with these issues, it has
been shown that domestic trials, reparations policies and institutional reform could

potentially also include corporate related alsuse transitional justice processes.
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Adopting such a comprehensive approach contributes to addressing the root causes of
conflict or repression, as well as it would potentially enhance both the fields of

transitional justice and corporate accountabiliggilitating the pathway to achieve a
positive peace.
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SECTION 31T THE CASE STUDY: ARGENTINA

V. CHAPTER FIVE 71 Proceso de Reorganizacion Naciondhe dark
ages of Argentinian history (19761983)

V.1 Introduction

Foll owing the coup dOo®t at of 24- Mar ch
proclaimedProceso de Reorganizacion Nacibnaas established in Argentina (1976
1983). It was not the first coup in the Argentinian democratic institutional history, which
had expdenced six successful military coups between 1930 and TéHawever, this
last regime had a particular characteristic which set it apart from all previous ones: the
nature and magnitude of iStaterepression, which was focused on neutralising the
oppostion while refunding a model of production based on the violent dispossession of
workers/4® Consequently, workers, and specifically their union representatives, were one
of the main targets of this repressiéhThe suppression of rights and the disciplnof
the working class were conceived as necessary means for imposing a distinctly neoliberal

economic plarf?’

The distinguishing method of repression was the practice of enforced

disappearance of peogt&which relied on an extensive network of over 5BMhdestine

“For a further analysis about the previous coups a
Argentinas: hi st or i aEndayo Bdhmage20f6r ust raci -n nacional 6,
“SVerbitsky, H. and Bohoslavsky, V., o6l ntrTheducti oné6,
Economic accomplices to the argentine dictatorship. Outstanding, agbtdt, p.7.

746 According to statistics and data collected, 30.2% of the disappeared wewldnavorkers, 17.9%

white-collar workers. In total, the CONADEP estimated thatl%® of people disappeared under the
dictatorship were workers. CONADEP Final Report, 0
English at http://www.desaparecidos.org/nuncamas/web/english/library/nevagain/nevagain_001.htm

accessed 28 April 2018.

“See for instance, Basualdo, E.M. and Bona, L.M., ¢
capitales durante la valorizacién financiera, 12061 6 |, i n Bas ukEnteddar,y fugar. Uf Ed . ) ,
andlisis de la historia econémica argentina de Martinez de Hoz a Maigiio Veintiuno editores, 2017,

p.17. For a general approach to the economic history of Argentina see Basualitktudigs de historia

econdémica argentina. Deuda externa y sectores dominantes desde mediados del siglo XX a la actualidad
FlacsaSiglo XXI, 2006.

748 International Convention for the Protection of All Persons from Enforced Disappearance. Available at
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detention centres thr ou¥Wietins wetehdetainedpunt r yo
interrogated, tortured and in many cases, then murdered. It has been estimated that up to
30.000 individuals were forcefully apprehended from their homes, workplapesloc
thoroughfares by gr oup s ™ afterabductianchotiingwast s c a |
ever known of their whereabout8. But forced disappearances were not the only method

of repressiorf>> The overall toll also included 1890 political prisoners500 children

whose identities were altered through illegal adoptions, and an estimated 250.000 people,

in a population of 25 million, forced into exife?

This chapter provides a general assessment of the historical and sociopolitical
context in which the last military rule took place in Argentina. It examines the main
economic and social policies implemented by the regime, as well aStaterepression
was developed. It also pays special attention tarthpr role that specific companies and
economic groups had under the regime and how they directly benefitedShaim
repression. Ultimately, this chapter aims to examine human rights violations committed

during that period.

http://www.ohchr.org/Documents/Professionalinterest/disappearamention.pdf accessed 28 April

2018.

749 While the CONADEP Report obtained proof of existence of 340 clandestteatida centres, the

current number is higher, as recent studies have nc
Detention Centresbé. For an wupdated toll see for ins
stories and the questforjus ce ar ound Ar ge nt Rethiaking HistooyrTheeJournalefr r or s i t
Theory and Practie, 2014, p. 247.

S0Romero, L.A.,A history of Argentina in the Twentieth CentuBenn State University Press, 2006,

p.217.

®“IAccording to Videlads declarations in 1979, 6aQu®
incégnita el desaparecido. Si reapareciera tendria un tratamiento X, y si la desaparicion se convirtiera en

certeza de su fallecimiento tendria un tratanto Z. Pero mientras sea desaparecido no puede tener ningun

tratamiento especial, es una incognita, es un desaparecido, no tiene entidad, no esta, ni muerto ni vivo, esta
desapataciEdgdi s h, 6(é) these peahmpweesimplgdiseppeaed ei t her

(é) 0. See the transcripts for instance at Jinkis, J
2006. Available ahttps://www.pagnal2.com.ar/diario/psicologia/fB0866200608-05.htmlaccessed 28

April 2018.

™The original notion in Spanish is édesaparecidoso.

Commission Report, the desaparecidos became 'a sad Argentine pritileg8panish word known
throughout the world. CONADEP Final Report, Prologue to the first edition, 1984. We will use this
Spanish term when referring to the victims of forced disappearances hereinafter, particularly in the next

chapter.
S3Cr e n z entrqoducfion. Pres@nt Pasts: Memory (ies) of State Terrorism in the Southern Cone of Latin
Ameri cabd, i n Lessa, The Memorydof SateuTeriorisin inghe Sovthern(CEng s )

Palgrave Macmillan, 2011, p.2.
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V.2 International and national background.

Several studies have pointed out that this last military regime in Argentina and the
scope of its repressive methodology should not be seen as an isolated phenomenon; in
contrast, the lastArgentinian dictatorship should be examined jointly with the
international political context and particularly, with the political situation in Latin
American and neighbouring countri€$.

Within the context of the Cold War, the international political @ednomic
relations were particularly complex. The world was mainly divided into two areas of
influence:onone side, the UniteBtatesthe Soviet Uniomnthe other. The confrontation
of these two nations extended from politics to economy. The capitaidtet economy
supported by the UniteBtatesvas also closely linked to liberal democracy and the idea
of individualism and the relevance of civil and political rights. On the other side, the
Soviet Union fostered the ofparty system, an economy basmudsocialism and public
property, and economic and social rights. Given that these two models were presented as
mutually exclusive and in permanent conflict, adherence by and subordination of the rest
of the countries were significantly constrained by rthephere of influence®®
Consequently, political and economic autonomy of countries were also significantly

curtailed’>®

In that bipolar world, most Latidmerican countries clearly fell under the
influence of the Unite®tateswhich consolidated the preshinant role that it had already
attained in the region. That was accompanied by a growing presence of large US

companies, which headed processes of modernization, concentration and increasing

See for i nst an atéuskas Ae tereol. Algunos aementosdpdra analizar la dictadura
Argentina dentro de | as dict aduBEnpresaribse TecnGcoata®y Sur 0, i
Militares. La trama corporativa de la Ultima dictadyr8iglo XXI, 2004, pp. 229. e al so O6 Donnel
G. , O0Las fuerzas armadas y el estado autoritario et
Contrapuntos: ensayos escogidos sobre autoritarigdemocratizacionBuenos Aires, Paidds, 1997.

SSFor a deeper analysis of the intational Cold War economic and political context Yéestad, O.A.,

The Global Cold WarCambridge University Press, 2005. Westad examines the competition between the

two superpowers for their influence in thiird World and its impact on the processestarme in these

countries, highlighting the role of ideology.

6Taiana, J., O6Foreign Powers, Economic Support, and
JP.The Economic accomplices to the argentine dictatorship. Outstanding dpbtit, p.61.



foreign ownership i"hwithinthes conttgpi political fens®rs,0 n o mi e s
independent and autonomous national experiences, which questioned subordination to the
US, were seen as a threat by the hegemonic pG#€he Cuban Revolution clearly

evidenced this tension as it exposed the re

During these years, however, economic growth resulted in expesiehc®jor
changes in production, expansion of the public sectorl@ébtming of massive trade
unions. Consequently, social, political and economic demands proliferated.
Governments, nevertheless, tended to repress instead of dealing with those demands. This
drove to a cycle of social unrest, characterised by frequenbsgo crises, restrictive
Statepolicies and a growing involvement of the armed forces in the political sphere and

leadership, as well as in crisis resolution, and even repressive acfiities.

While armed forces had been historically involvedState policies in Latin
America/°they took a significant dimension in this particular period under taked
'National Security Doctrine’®! The concept, developed in US military academies,
provided a strategic framework for military action, particularly inttaasnational fight
against communisn®? It became the official military doctrine in Latiémerican
countries and it completely changed the arnm
enemies were not exclusively external but also a part of thdgtmpuwhen allying with

communism. Consequently, armed forces were no longer defenders but repressors of their

57 bid. p.64

8 The cases of the Guatemala of Arbenz, toppled in 1954 with the open intervention of the United States,
and the overthrow of Perdn in Argentina in 1955 exemplify the disciplining actions taken and the
curtailment of national and populexperiences.

Taiana, J., O6Foreign Powers, Economic Support, and
JP,..The Economic accomplices to the argentine dictatorship. Outstanding dpbtit, p. 65.
7801n Argentina, for instance, thesalledo Pl an Coni ntes6 (Plan de conmoci -n

military repressive doctrine. It was developed under the Presidency of Arturo Frondizi from 1958 to 1961
to repress strikes and workers' protests, student and citizen mobilizations in genesabetade and
guerrilla actions from the Peronist resistance. For more information, see Chiarini, S., and Portugheis, R.E.,

(Coord)6 Pl an Conintesd Represi-n pol2tica y sindical,
Nacién.Secretaria de Dereds Humanos. Archivo Nacional de la Memo£2814.
®l10riginated in France, it was firstly denominated

applied in the colonial wars of Indochina and Algeria. It was brought to Argentina by French instructor

and widely disseminated in Latlimerican countries by US institutions.

"For a further anal ysiHd,st®oeé aVale§dauelo cRirv enraa ,d eE.l,a
ConvergenciaRevista de Ciencias Sociale®l. 9, no. 27, 2002, pp.139.
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own citizens who were in their way to remove communism from the régiémdeed,

military dictatorships that affected Lathmerican countriesni the early 1970s were

inspired by the National Security Doctrine, so they were characterised by toppling
democratic governments, eliminating all forms of political participation and applying
systematic repression polici€8?Di ct at or shi psdto eturp P saciale r s a i
disciplining and limitingStateeconomy control. Thus, any form of popular organization

against these provisions had to be forcibly eradic&fsimilarly, cooperation between

the USA and most Latin American dictatorships resulteétiencreation of a joint secret

intelligence and operations system daenon at ed as O Ofhlemantgoabn Cond
of this partnership was O0to destroy the #fs
6Western, Chr i"%Thefaundingabbf/Qpératian £ondoowas signed on

28 November 1975 and came into effect on 30 January $9Zeuntries that took part

in the collaboration were initially Argentina, Chile, Uruguay, Paraguay, Brazil and

Bolivia, later joined by Peru and Ecuad6f

With regard to the national political and social context, Argentina had experienced
six successful military coups within its recent democratic history, as mentioned in the
introduction. In 1930, it overthrew the constitutional governmemip®lito Yrigoyen;
in 1943 it avoided the fraudulent electoral victory of Robustiano Patron Costas; in 1955
the coup overthrew the constitutional government of General Peron; both in 1962 and in
1966 the coup had only one object: preventing the electoral triumph of PeronidiastThe

one in 1976 was executed under the banner of avoiding the triumph of the revolutionary

"Ansaldi, W., 6Matriuskas de terror. Algunos el emen
dictaduras del Cono 9®Spuecitdp,30.i n Pucciarelli, A., (ed. )
784 Two emblematic experiences in the region were the Unidad Popular governragat iy Salvador

Allende in Chile and the return of Peronism and Perdn to the government in Argentina. Both represented

efforts to transform economically dependent societies dominated by oligarchic sectors and foreign capital

into participatory democracies which key sectors of the economy would be controlled by the State. See
Taiana, J., 6Foreign Power s, Economic Support, and
op. cit, p. 67.

765 | bid.

766 McSherry, J.P.Predatory States: Operation Condor and covert war in Latin Amefmayman &

Littlefield Publishers, Inc, 2005, p.1.

767 QOperaciébn Condor, Acta fundacional de 21 November 1975, available at
http://constitucionweb.blogspot.com.es/2010/01/operacmrdoractafundacional.html accessed 29

April 2018.

768 A further analysis on how the Operation Condor worked in practice is done in the next section of this

chaper.
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guerrilla. In a nutshell, two blows were made against presidents of perfect legality
(Yrigoyen and Perdn), three to avoid @lectoral result (1943, 1962966) an one to
install a bourgeois military dictatorship. After this last one, it started a new cycle of

national history with little institutional stability but also without coups d'&fat.

During the last months of the Peronism government of Maria EstelardiePe
social unrest and permanent threat of military conspiracy were the remarkable rule.
Economic crisis but also political weakness and feelings of lack of government
legitimation led to the decrease of society's support for the government, which was
notably manifested through numerous protest and demonstrations. Similarly, political
parties were also seen as incapable of providing alternative solutions, which discredited
the whole democratic systefft.Radicalisation of some of those political partieshia t
late 1960s, which developed armed action, also revealed a significant level of political
violence. They were linked both to Peronism and-weftg guerrilla groupsMost
relevant groups wereMontoneros (leftist Peronism), the guevarisgjército
Revoluconario del PuebldERP) and the armed faction of PartlRevolucionario de los
Trabajadoreg(PRT). While their forces and capabilities were significantly declining in
the last year of the Peronism government, they still maintained an important role in the
public scené’?

Within this international and national context, on 24th of March 1976, a military
coupended the government of Maria Estela Perdn. It was activetysilently supported
by the Gerald Forted USA administratior”? In fact, it has been revealed that the U.S.

769 Between 1880 and 1976, citizens voted according to constitutional guarantees in 1916, 1922, 1928,

1946, 1951 and 197%ee Hor owi cz, A., OLas dictaduras Argenti n;:
op. cit, p.33.

770 Also commonly known as Isabo Isabelita.

Hern8n Ben2tez, D. and M- nal®836C. ,i nbLaKels sclteard,ur @.
Problemas Socioecondmicos contemporanBasnos Aires, Universidad Nacional de General Sarmiento,

2007,p.1.

72 Montoneros for instance, still retained some operational capacity during the first year of the Process,

but they were certainly unable to develop lasgale operations or to confront the armed forces offensive.

Therefore, they focused on indiscriminate targetsrbguired a minimum of personnel mobilizati@ee

Novaro, M., and Palermo, VLa dictadura militar 1976/1983. Del golpe de estado a la restauracion
democréticaHistoria Argentina tomo 9, Paidés, 2013, pp-806

73 Department of State telegram, Buenfises, A-143, U.S. Embassy (Montllor) to secretary of State
(Kissinger), June 16, 1975, subject: 6Pol i tical V
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Embassy in Buenos Aires viewed o0l eftist
This was also evidenced, for instance, in the reporting of the coup of the U.S. Embassy
i n Buenos Ai rhe bestaxecutédand moat leiviliged toup in Argentine

hi storyd. According to its assessment of
United Statesdepended on the 'success of the moderate government now led by General
Vi d €flmafldition, wthin forty-eight hours after theoup the UnitedStatedormally
recognized the new government and the International Monetary Fund granted it a
previously approved loan of US$127 million. However, the embassy would soon start
showing its concern about trserious reports of human rights abuses perpetrated by

members of the security forcé$

V.3 Coup and establishment of Military Juntas

V.3.A Military Juntas

Immediately after the coup, the Junta commantdechief, General Jorge Rafael
Videla, Admiral Emilio Eduardo Massera, and Air Force Brigadier Orlando Ramon
Agosti, assumed poweflhis started the sejproclaimedProceso de Reorganizacion
Nacional’’®which would be ruled by four military juntas from 1976 to 1983. General
Videla was desigated as president of the Natiom,position that he held as army

commander until 1978.

As happened with the military coup in 1966, capitalist sectors as well as an
important part of the society expected the new government to solve the economic crisis
and to restore the social order. However, there were significant differences amongst the
methodologies used by previous governments and the new one. Likewise, it should be
noted that the Process was markedrtgrnal power struggles between different factions

6l nstitutionali zi ng Huma rArgéhting Refasonsi1l878 9 8 Dilggnate i gn Pol i

History, vol. 35, issug, 2011, p. 3550

774 Department of State telegram, Buenos Aires, 2061, U.S. Embassy (Hill) to secretary of State (Kissinger),
29 March 1976lbid. p. 359.0

™Taiana, J., O6Foreign Power s, bbiskynht, midBohSslaysky,or t ,
JP.The Economic accomplices to the argentine dictatorship. Outstanding dgbtit, p.69.

6 The selected name of the new regime actually reveals the kind of economic and social policies that the
government wanted to implemt.
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of the government, motivated both by leadership conflicts, as well as by different political

projects’’’

The Military Junta dissolved the National Congress and confémeekgislative
powers to the executive power. It also changed the composition of the Supreme Court of
Justice and th&ibunales superiores de provinci® Those judges who chose to keep
their post had to swear loyalty to the Junta, and specifically t@ocement: 'Actas y
Objetivos del Proceso de Reorganizacion NacioAalongst other provisions, this text

read:

First: Declare the mandates of the president of the Argentine Nation and the

governors and vicgovernors of the provinces expired. [...]

Third: Dissolve the National Congress, the provincial Legislatures, the
Representative Room of the city of Buenos Aires, and the municipal councils of

the provinces or similar organizations.

Fourth: Remove the members of the Supreme Court of justices dfdtion, to
the Procurator General of the Nation and to the members of the Provincial

Superior Courts. [...]

Sixth: Suspend political activity and political parties at the national, provincial
and municipal levels. Seventh: Suspend the trade union tesiaf workers,

businessmen and professionals.

[...] Ninth: Designate, once the aforementioned measures have been carried out,

" For instance, in 1977, the labour minister Horacio Tomas Liendo, an ally of Videla, organized a joint
delegation with union leaders to attend sessions of the International Labour Organization. One of those
leaders, Oscar Smith, was kidnapped andptisared days before his journey by forces under the direction

of General Suarez Mason. Smith's abduction was intended to put a limit on the capacity of the moderates
to determine a trade union policy without an agreement with the other parts of thd@aasdvenburg,

A., Una Dictadura Fragmentada: Conflictos Iritditares y las relaciones entre la Argentina y los Estados
Unidos durante la presidencia de Viddtastdata 2015, vol.20, n.2, pp.455.

8 There was one Court for each of the provincesmgentina. They established the administration and
organization of ordinary justice withtheir territory.
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the citizen who will exercise the office of President of the Natidn.

The legal constitutional regime and division of poweese, thus, eliminated. In
fact, the Junta concentrated executive, legislative and judicial powers. Consequently, the
possibility to attend to the judiciary to guarantee the limits of arbitrary actions was

completely eradicated.

In 1978 and 1979, initiadommandersn-chief were replaced as was originally
planned. However, General Videla was confirmed as President for three additional years
to support policy measures, particularly economic policies, taken until then. In July 1978,
General Viola was desigtel as commanden-chief of the national army, replacing
Videla in this position. In September, Admiral Lambruschini replaced Massera, and in
January 1979, Agosti was replaced by Brigadier Omar Graffigna. In 1981, Viola was
designated President. HoweJee, was replaced by General Leopoldo Galtieri, who ruled
the third Junta together with Admiral Jorge Anaya and Brigadier Basilio Lami Dozo until
1982. Following the historic military defeat in Malvinas/Falklands and with the increase
of social and politicalinrest, Reynaldo Bignone was appointed as President of the fourth
Junta, together with General Cristino Nicolaides, Admiral Rubén Franco and Brigadier
Augusto Hughes. Bignone had as a main goal to find a political settlement and 'to
institutionalise the @untry,in March 1984 the latest®

V.3.B Economic policy and social repression

The Processet out to install a widespread disciplining of the Argentinian society.

779 QOriginal in Spanishtsat e d : 6Pri mero: Decl arar caducos | o0os ma
Argentina y de los gobernadores y vicegobernadores de las provincias. [...] Tercero: Disolver el Congreso
Nacional, las Legislaturas provinciales, la Sala de Representantes dddd de Buenos Aires, y los

Consejos municipales de las provincias u organismos similares. Cuarto: Remover a los miembros de la
Suprema Corte de justicia de la Nacion, al Procurador General de la Nacion y a los integrantes de los
Tribunales Superiores prioeiales. [...] Sexto: Suspender la actividad politica y de los partidos politicos a

nivel nacional, provincia] y municipal. Séptimo: Suspender las actividades gremiales de trabajadores,
empresarios y de profesionales. [...] Noveno: Designar, una vewiefedas las medidas antes sefialadas,

al ciudadano que ejercer8§TelancargptdérPmes hede Neasd et
can be found athttp://www.cacheirofrias.com.ar/Acta_del_Proceso_de Reorganizacion_Nacional.pdf

accessed 29 April 2018iario La Opinién, 25 de marzo de 1976, pfl.3L

AUt horos transl at isquer,E.CNiktaria ArgentinaM97&€013.Prayeci & pas

en pugna: de la dltima dictadura civico militar al kirchnerismA@que Grupo Editor, 2013, p.48.
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It mainly used two kinds of systemic violence to achieve this @iaterepression and

market violence.

The military government shortly suppressed civil rights and public freedoms,
remarkably the last part of article 23 of the National Constitution, which regulated
conditions in which &étateof siege can be declared. larpllel, the Junta suspended
political parties and trade union activities. They dissolved the CGT (Confederacion
General de los Trabajadores) and CGE (Confederacion General Econdmica) and took
control of trade unions and labour federations. Similarly, rilgat to strike was
suspended. All these restrictive measures were considered as necessary requirements to

develop and to achieve the new economic plan.

Shortly after the coup, José Alfredo Martinez de Hoz was appointed as Minister
of Economy. He had t@ate a deep crisis in the business cycle, which included recession,
rising inflation and problems with the balance of payn&nhfAmongst governing forces,
it was widely agreed by that time that interventionist and welkaage such as it had
been constitied since 1930, was the great culprit and the market seemed to be the solution
to equally disciplining all the social actof® In 1976, the Minister presented his
'Recovery, Sanitation and Expansion Program of the Argentine Economy' (‘Programa de
recuperadn, saneamiento y expansion de la economia Argentina’). This programme was
mainly based on financial reform and trade liberalization, and sought to generate a growth
model based on the financial systemsargculation of the agrexport model and
dismanling of industrial spacé®® Amongst the most significant measures implemented
by this initiative, were the adoption of an uttestrictive monetary policy, a reform of
the financial institutions law and the liberalization of the capital account. The fabwe o
national economy was in the financial sector, which led to a very unstable economy as
most money was placed in shtgtm activities and capital coutldnd would leave the
country unhindered if conditions chang@lOne of the main instruments thatiMinez

de Hoz also implemented was thecadled 'la tablita’, adopted in December 1978. It was

"81Romero, L.A. A history of Argentina in the Twentieth Centup. cit, p. 221.

82 bid.

83 Celeste Perosino, M., Napoli, B., Bosisio, W.A., (CoorEispnomia, politica y sistema financiero: la
Ultima dictadura civicemilitar en la Comision Nacional de Valore€jiudad Autonoma de Buenos Aires:
Comision Nacional de Valores, 2013, p.30.

"8 Romero, L.A. A history of Argentina in the Twentieth Centup. cit, p. 225.
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a sort of calendar of devaluations. The future gpstar priority, public tariffs, minimum
wages and credit had their own ‘'tablitas’. This set of schedubesdstend to stabilise
prices, but in practice it just showed that Argentina faced a wide range of structural

problems’®®

With the opening of trade, the protection of the domestic market was reduced and
imports were liberalized®® But this opening was ndhe same for all actors, giving
priority to those sectors that were under protection of the Government, given their links
to local capital, namely automotive, steel, petrochemical, paper and sugar, amongst
others’8’ All this combined with the growing finamal shorttermism profoundly affected
investment and all productive sectors and the GDP gr6i#Noreover, Martinez de Hoz
accompaniedhe economic model with a program of peripheral privatisations, starting
with the outsourcing of certain activities thetssed from th8tateto the private sector,
giving rise to the c8tadpirg vrma&iThrednegdlfdebta 6 ne oc
drastically rose as a consequence of the new economic model, in which local business
and transnational companies assdmeebt to obtain income through financial
placement$® The State however, increased public spending but only at the expense of

a reduction of other sectors, such as the health budget and eddation.

855uch as an indexed economy, prices rose faster than the depreciations of the front to the dollar which
led to areal appreciation of the currency and a growing deterioHttbe trade balance, lowering imported
products and making local exports more expen$ve.e, f or i nstance, 6Control de
experienci a aFugdacidn derrvestigacionesebtdan@micas Latinoamerigavlasantial,

1990.

86 An holistic interpretation of the structural changes operated from the military coup can be found in
Basualdo, E.MEstudios de historia econémica argentina. Desde mediados del siglo XX a la actualidad.
Siglo XXI editores, h9Aabréciondd pnegevofmodo delatusnylaciénldecapitad r 3 6
a partir de la dictadura militar (19269 8 3 ) 6 .

787 Celeste Perosino, M., Napoli, B., Bosisio, W.A., (CoorBgpnomia, politica y sistema financiero: la
Ultima dictadura civicamilitar en la Comisié Nacional de Valores, op. cip,31.

"8 For a further analysis on this issue see for instadasyaldo, E.M. La reestructuracion de la economia
argentina durante las Ultimas décadas de la sustitucion de importaciones a la valorizacion fiEanciera
Neolberalismo y sectores dominantes. Tendencias globales y experiencias naciBaaleddo, E.M.;

Arceo, E. FLACSO, Consejo Latinoamericano de Ciencias Sociales, Buenos Aires, 2006.

8 About the outsourcing trends see Basualdo, V., and MoralesaDerceizacion laboral. Origenes,

impacto y claves para su andlisis en América Latiiglo XXI editores, 2014.

0 Basualdo, E.Sistema politico y modelo de acumulacion. Tres ensayos sobre la Argentina Edtual
Atuel, Cara o Ceca, 2011, p.54.

1n fact, theeducation and health budget was the lowest in Argentinian histetgste Perosino, M.,
Napoli, B., Bosisio, W.A., (Coordskconomia, politica y sistema financiero: la tltima dictadura civico
militar en la Comisién Nacional de Valores, op. pit.32.



In February 1981, the external debt was dramaticatiir.hihe economic plan
implemented by Martinez de Hoz was not meeting the expectatioit) meant his
dismissal and the end of the government of Videla. Lorenzo Sigaut was then appointed
as the new Minister of Economy, whose policies tended to slow tloaviiberalization
process. However, an economic crisis and internal disputes amongst military forces led
to the third military Junta, ruled by Galtieri. This third military government and its
Minister of Economy, Roberto Alemann, adopted a set of orthedoromic measures
that returned to the liberal approach that Martinez de Hoz started. The lack of success
dealing with a longvorsening economic crisis and the defeat in the Malvinas war marked
the beginning of the end of the Process. Under this lastigoeat, Argentina developed
an unprecedented harsh redistribution of income to the detriment of workers. The
monetarist economic policy implemented by the regime cut short the process of

industrialization and put fimeial valorisationat the centrefthec ount r y 6 82 econom:

While the last Argentinian dictatorship is characterised by the social disciplining
and the magnitude of iStateterrorism, it should be noted th&taterepression started
before the coup. José Lopez Rega, Minister of Social Welfare during the last government
of Perén, founded the Triple A or Argentideti-CommunistAlliance.”®® This right
wing organization, inspired by fascist principles, perpetratezhat POO killings between
1973 and 1976% Financially and logistically supported by importétateagencies,
such as the Ministry of Social Welfare and national and provincial police stru€ttites,
only disappeared after the coup, when its members weoeporated in the repressive
apparatus of th@rocess At that moment, &tateof siege was declared and security
forces were under operational control of the afffyThe Military Junta adopted an
extensive repressive legislation that allowedlémgthydetentions and imposed heavy

penalties for minor offences motivated politically or related to guerrilla activitieo,

™Basual do, E.M. and Bona, L.M., o6La deuda externa (
valorizacién financiera, 1978 0 0 1 6 , i n B a Endeutladyofygar.BJn an@liiside )a historia
econdmica argentina de Martinez de Hoz a Mamypi. cit p.19.

93 Alianza Anticomunista Argentina

®*Novaro, M., and Palermo, VLa dictadura militar 1976/1983. Del golpe de estado a la restauracion
democraticaop.cit, p.81.

"SFurther informatiorabout the origins and development of the Triple A barfound on Leis, H Un
testamento de los afios 7&rrorismo, politica y verdad en Argentirtatz Editores, 2013.

796 The State of siege will continue until December 1983.

®7Novaro, M., and Palermo, VLa dictadura militar 1976/1983. Del golpe de estalta restauracion
democréticaop. cit p.82.
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the repressive plan ideologically and strategically continued after the coup but involving

the security and defenSgatesystem to cay on what the paramilitary were doing during

the last democratic governmer8uch a strategic plan was clearly inspired by the

‘National Security Doctrine', which identified a social and ideological enemy who acted

in different contexts and organizationdbrms and methods: what they called
Osubversionb6. Whil e Marxism and l eftism w
subversive by security forceS8 there were many other factors too, such as being
communist, Peronisttheist or simply revolutionaries meneral.Merely fostering or

acting in favour of any social change was considered as going against th€%rder.

RepressiveStatepolicy in Argentina was also based on the abaowntioned
‘Operation Condor', which consistedaohighly sophisticated systettmrough which the
dictatorial regimes in the Southern Cone exchanged intelligence information. Through
this <coll aboration, dictatorshipsdé governn
targeted political dissidentivamd?PMesar.e a
target group was broadly defined (for further details, see section four of this chapter). In
fact, Jorge Rafael Videlg#ated i n a comment made in 1976,
someone with a gun or a bomb, but also someone who spdeadshat are contrary to
Western and Ch r®%Buttrépmssivemormsi were moaendughnso ib was
necessaryto go beyond to permanently eradicate subversion. The used method basically
consisted in abducting the suspect by organised graopgamo nl y known as Ot
(la patotd, preferably during the nigif? Subsequently, suspects were hooded and
transferred to some clandestine detention camp where they were tortured. Most of them

were finally killed and their bodies disappear®dindeedthe main purpose of the use

78t should be noted that different treatment was given to different enemies. So, for instance, Marxists

were considered dsrecoverableand consequently were killed or disappeared. By contrast, Christians,

even i f they wer e dgptonsttobe donsiddved astrezavarable s0.6in sonte &ases they

were forced to collaborate with repression, and eventually, released.

" Novaro, M., and Palermo, V., La dictadura militar 1976/1983. Del golpetddces la restauracion
democréticaop. cit, p.89.

80 Bl aauw, M. and L2hteenm?ki, V., 606Deni al and sile
International Review of the Red Cross, vol.84, issue 848, 2002, p. 772.

801 Quote cited in McSherry, J.PPredatory States: Operation Condor and covert war in Latin America

op. cit.,p. 1.

82CONADEP Final Report, 6The Abductiond6. The report
during the night and 38% during the day.

803 Throwing them into the ocean, into dikes or rivers; burning or burying them unidentified in mass graves,

in cemeteries, on military terrain or elsewhere.



of enforced disappearance was to instill terror amongst the population to constrain and
eradicate any aspiration of social justiéeAnother usual practice was to rob victims:
their houses, their cars or any other property. I8nhyj they established mechanisms to
falsify property deeds, so they provided an incentive to group tasks and they financed
some of their activities at the same time. Even the children of those who were considered
subversives were part of thar boot.Typically, children would be appropred and be
adopted by military or proegime families®® The Argentinian Truth Commission

(CONADEP) and later reports have documented around two hundred of thes€®tases.

The complex repressive plan covered a wide rasfgeictims but it was not
indiscriminate. Within their blurred definition of subversion, they identified two main
fields with special relevance for their repressive actions: trade unions and education.

Consequently, their greatest efforts were focusedesettwo sectofs’

V. 4. Civilian involvement: a special focus on corporations and economic groups

It is now widely known and accepted that significant groups of civil society were
actively and directly involved with throcess This is the reason whyé¢ regime has
been lately referred to as a ciwiilitary dictatorship®®® However, it has been only
recently that scholars and practitioners started to deeply analyze these civilian
connections with the military power. Latest findings have shown that sértreese
groups played a key role in supporting and benefiting f&aterepression. Important
linkages have been found with a different sort of civilian actors, namely officials of the

Executive and Judicial Powéf® health professionals, members of theth®tc

804 McSherry, J.P.Predatory States: Operation Condor and covert war in Latin Amedpacit.,p. 6.

805 For a further analysis on this issue see Graawil, A., Who Do You Think You Are?: The Search for
Argentina's Lost ChildrenSeagull Books, 2011 or Abuelas de Plaza de MaMifios Desaparecidos,
Jévenes Localizados: En la Argentina de 1976 A 198fhas Grupo Editorial.

806 Novaro, M., and Palermo, VLa dictadura militar 1976/1983. Del golpe de estado a la restauracion
democréticaop. cit, p. 113.

8071bid. p.114.

8%Some authors have even used the ternoe Mapo,Bpor at e mi
Celeste Perosino, M., Bosisio,.WW.a dictadura Del capital financierdzl golpe militar corporativo y la

trama bursati] Ediciones Continente, 2014, p.42.

809 The military removed from their posts the judges they considered opponentsingtham with judges

more favourable to their purposes. For a further analysis on the complicity and implications of the judicial
power and lawyers see Bohoslavsky, JRIstgd también, doctor€omplicidad de jueces, fiscales y
abogados durante ldictadura Siglo XXI Editores, 2015.

19C



Church8®and companie®!

Economic policies implemented during tReocesssubstantially modified the
paradigm of Argentinian economic power, and as consequence, a small elite of companies
and economic groups directly benefitét. An illustration @n be found in the
phenomenon opublic-private circulation, through which some of these businessmen
assumed strategic positions in public administrationvicel vers&® Martinez de Hoz,
who was president of the compaAgindar just before being appointeas Minister of
Economy, is the most representative example of that. However, he is not the only one.
Francisco Soldati, president of tBeldati Groupwas appointed as director of the Central
Bank; Valentin Oxenford, president éfipargatas was controkr of the Argentine
Industrial Union between 1979 and 1981, and then became Minister of Industry during
the Viola government from April to August 198%elected companies and economic
groups also benefited from economic transformations implemented bycta®ship.
For instance, Domingo Cavallo, as director of the Central Bank, adopted measures to
all eviate cor por a privaterestdinalidebt otat leastlé8 cdnephnies . T h ¢
was nationalise&* Subsidiaries of multinationals suchRenault Agentina, Mercedes
Benz Argentina, Ford Motor Argentina, IBM Argentina, City Bank, Bank of America, and
Deutsche Banknjoyed those benefit$But not all companies enj o)
privileges. By contrast,about another 600 companies were liquidataken over or
appropriated’®®*Di f f ering, or not being in li,ne with
was in those casesifficient reason to be expropriated. Similarly, it is worth mentioning
that some high and powerful representatives of trade unions were also involved and

810 About the role of the Catholic Church, see Mignone)desia y dictaduraEl papel de la Iglesia a la

luz de sus relaciones con el régimen militgdiciones del Pensamiento Nacional, Colihue, 2006.

811 See generall Asciutto, A.E., Hidalgo, C., Izaguirre, I. (ed€)egocios y DictaduralLa conexion
argentineitaliana, Imago Mundi, 2017.

812 Economic groups are made up of companies that belong to the same person or family.

83T his phenomenon is ctofgldgqaiabdbl ypueniwvasagi Bawori as)
814 Napoli, B., Celeste Perosino, M., Bosisio, Wa dictadura del capital financiero. El golpe militar

corporativo y la trama burséatilp. cit, p.33.

815 1bid.

816 For instance, the case e laccarino brothers. These two businessmen were kidnapped, held in nine

different clandestine detention centres, and forced to sign over their property to a financial group while still
captive. Dandan, A., O0The Nati omalfi EReonwrmitci eSu b@emmii
Verbitsky, H and Bohoslavsky, J.Fhe Economic Accomplices to the Argentine Dictatorship. Outstanding

debts op. cit.,p. 290.
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benefited from workedzrepressiorf!’

Between 1976 and 1982, Argentina received an increasing vafiraeedits,
initially from Statesand multilateral bodie®2 and later from major commercial banks of
industrialised countries. While no consolidated data are available on loan volume and
lender identity, some international banks such Gibank N.A, Llogd 6 s Bank
International Ltd., and Bank of Montreamongst others, granted credits to the
dictatorship?'® These loans were relevant in terms of consolidating the regime and thus,
the repressive policies they implemented and as Bohoslavsky noted, thesarscredit
ignored the most basic rules of credit assessment, which laid the groundwork for the debt
crisis that would erupt in 1982°

Corporate involvement in the last Argentinian dictatorship went beyond just
benefiting economically. The Businesses were caitph the exercise of repressive
power against workers in factori&]d.Both thearmy and companies shared a common
concern about the conflict between capital and labour. Consequently, repression did not
only target dissidents and radicalized political taiicy, but also sought to discipline the

working class which had accumulated political and social power over decades®before.

Evidence has shown that the pattern of collaboration between employers and the

repressive forces was repeated in a large numbeases. As a general example, the

817 Such as SMATA (Sindicato de Mecanicos y Afines del Transporte Automotor) at Mercedes Benz

Factay.Vi ct ori a Basualdo interview, June 2017, Buenos A
industrial é6 y estigmatizaci - -n demilloist asrién,diRoan d rsciaas
Jornadas de la Carrera de Ciencias de laConmua ci - n 2012 6Comunicaci -n vy
Homenaje a Eduardo Luis Duhalde. Universidad de Buenos Aires, 2012, p.5.

88See for instance, 06Estados Unidos reconoci - a | a |
D. Al b2 n, OEsphbafai ¢di adanmca - da Vi del a 6Availablésbt! i ¢ o, Oc
www.publico.es/politica/esparfmancio-dictaduravidela.htmlaccessed 28 April 2018.

8%Cal caglnms Ehan®dos transnacionales y el endeudamient
CEPAL, n° 56, 1987, pp.25 and 108.

820About these issues see Bohoslavsky, J.P., o6Complici
J.P.,The Economic Accompéis to the Argentine Dictatorship. Outstanding detys cit.,pp.105116.

2lThe main scientific report on this topic is 6Respo
Represi-n a |l os trabajador es durEdimtoepordalDireccgdn r or i s mo

Nacional del Sistema Argentino de Informacion Juridica, 2@ailable at http://flacso.org.ar/wp
content/uploads/2017/03/Responsabiligadpresariabn-delitosde-lesahumanidadl.pdf accessed 2

May 2018.

822(Responsabilidad empresarial en delitos de lesa humanidad. Represién a los trabajadores durante el
terrori s mop.dtgp2Est adod
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business forum IDEA (Institute for the Development of Entrepreneurs of Argéftina)
published shortly after the coup an explanatory booklet on what they called the subversive
threat in the trade union sphere. The documieabmmended the employessould

inform the armed forces about those who could be considered as suspected 8forkers.

The brochure was widely distributed and on many occasions, businessmen and managers
responded positively, providing information for taskgnes t o ki dnap their
workers. Many companies found in this mechanism a simple way of solving their union

problems, perfectly aware that they were not denouncing gueffitlas.

Companies put into practice a wide range of repressive practicds, asuc
providing workers information to the armed forces, supplying logistical and material
resources and even allowing clandestine detention centres within their factories, amongst
others®?® Those practices, both because of their own nature, and becauseetbgyart
of State repression, have been conceptualized in the literature as crimes against
humanity®’ However, as will be further analysed in chapter six, just a very few
businessmen have been subjected to judicial processes according to these aithrges, a

with variable outcome®2

Some of the most significant cases of corporate involvement include transnational
companies, such asord Motors Argentina and Mercedes Befmt also important

national businesses suchlasiesma, Acindar and Dalmine Sidefé&While repression

8250riginally, o6lnstituto para el Desarrollo de Empre
824 Novaro, M., and Palermo, VLa dictadura militar 1976/1983. Del golpe de estado a la restauracion
democraticaop. cit, p.115.

825 |bid.

826 Responsabilidad empresarial en delitos de lesa humanidad. Represion a los trabajadores durante el
terrori smap.dtgp.lEst adobd

827The Truth Commission used this conceptualization in its final report when analyzing the set of State
repression prdices, but not specifically concerning corporat mpartitipation. The focus then was the

military forces, so civic complicity was not explored. Later, scholarship have characterised the set of

corporate practice also as crimes against humanity, andarstanding that they took place within the

framework of State repression policicse e f or i nstance in this sense, 6 R
del itos de |l esa humani dad. Represi - nopacit)Jpp.s trabaj ad
828 Marcos Levin was sentenced to prison in 2015 but the judgment was later annulled. On the other hand,

the trial of two Ford Motors executives for crimes against humanity started in November 2017 after more

than fifteen years of material and procedural atlsts. Both cases and their effects will be further analysed

in chapter six.

825%See for instance, Ba s umilitaten)aGlna dictadlCaoargentina: ¢dsdasod p at r o1
de Acindar, Astar sa, D81 mi ne Si ReeistacEmgranaies rdédla Ledesm
Federacion de Trabajadores de la Industria y Afines (FE,Tiva. 5 (edicidén especial), 2006.
















































































































































































































































